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Introduction

Taiwan is one of the freest economies in the world. Since its political separation from China
in 1949, when the losing Nationalist party established a parallel government in the Republic
of China, has undergone a continuous process of development of its economy, which made
it one of the four Asian Dragons with a strong western capitalist business mentality. It is
ranked 11" out of 189 in the 2017 World Bank’s Ease of Doing Business Survey and attracts
many investments from all over the world for several advantages and opportunities that the
Taiwanese market offers. However, despite all the positive aspects that might intrigue
foreign companies, running a business in a such peculiar economic area like Taiwan poses
interesting problems. Thus, the main aim of this thesis is to discuss the foreign companies
preferred entry modes and the key issues faced in the Taiwanese market. This topic is
addressed under Taiwanese legal perspective, focusing in particular on Taiwan Company
Law with its procedures for the establishment of a business entity and Taiwan commercial
and Private International Law, whose closes and amendments are influenced by the
peculiarities of Taiwanese international status. What makes Taiwan so unique? First of all,
the political fracture with Beijing, that claims to be the sole government of China, relegated
Taiwan in an ambiguous international status that resulted in a diplomatic isolation. In fact,
most governments and United Nations members consider Taiwan as a part of Mainland
China thus, recognizing People Republic of China as the sole legitimate government of
China. This had a grave impact on Taiwanese political and trade relations, as well as on
Taiwan international business legal framework. What contributes to the complexity of
Taiwanese situation is the composition of the population of the island. As it will be discussed
in the historical overview in the first chapter, Taiwan’s population is mainly composed of
four different ethnic groups: Holo, Hakka, Mainlanders and Austronesians. These groups
have considerable influence on Taiwanese culture and are source of increasing debates and
clashes about Taiwanese identity. Understanding Taiwanese ambiguous international status,
its unique mixture of cultures, as well as all the consequences that derive from this situation
is crucial for any company doing business in Taiwan. This is the reason why, before
analyzing the possible entry modes and the business entities mostly chosen by foreigners,
along with the common issues encountered by them while running a business in Taiwan, it
will be provided an historical political insight of the island, as well as of Taiwanese legal
framework, focusing on the effects of Taiwan condition of isolation and desperate need of

international recognition.



The topic of this thesis is organized in five chapters. As previously mentioned, the first
chapter gives a brief historical and political overview of Taiwan, providing the reader the
tools to the understanding of Taiwanese present status of international ambiguity.

The second chapter presents Taiwanese legal framework focusing on the effects of
Taiwanese peculiar situation on ROC trade relation policy, Private International Law (PIL)
and Company Law. In order to attract the attention of other countries that do not recognize
it, and increase trade relations with them, Taiwan government has undergone a reform
process of its legal system, which is now enriched with western legal concepts as well as
amendments and provisions aimed to ease economic cooperation and negotiations. Thus,
reduction of trade barriers, agreements like ECFA, APEC and TiSA are the expression of
such trade policy. This need of Taiwan’s further integration into global economy has
become even stronger when it has been admitted into the WTO, the only organization which
admits Taiwan as a member because the statehood is not a compulsory requirement for the
eligibility. However, the ROC was asked to implement a deregulation policy especially for
those laws concerning foreign investments in order to align them to the international
practices and create an attracting business environment for the other members. In this chapter,
it is also shown how this process of harmonization of Taiwanese legal framework to the
international business practices has strongly influenced Taiwanese PIL and Company Law.
The third chapter describes the possible entry modes allowed to foreign investors or
companies. The business typologies analyzed are grouped in three categories: commercial
agreements, strategic alliances - partnerships and foreign direct investments. These entry
modes are characterized by different degree of control, resources commitment required and
risks. Their peculiarities and the reason why some of these typologies are preferred rather
than others will be also discussed. The fourth chapter instead, aims to discuss the key issues
that challenge foreign companies and investors while running a business in Taiwan showing
how these problems might result in varying degrees of business disruption. These issues are
usually due to cultural differences, political frictions, legal restrictions as well as natural
disasters. The final chapter instead, is dedicated to the conclusion of this research and aims

to shed some light on the Taiwanese business environment, opportunities and threats.



1. Brief Historical and political framework in Taiwan

1.1 Taiwan historical overview and its international ambiguity®

With a population of around 23 million people, Taiwan is one of the most populated area in
the world. It is situated 130 km from the Chinese Province of Fujian on the eastern 2coast
of the mainland China, and has its sovereignty on several smaller islands and archipelagos
including the Penghu Islands, Matsu and Kinmen Islands. Known by the name of Republic
of China (ROC) and founded in 1912 after the fall of Qing dynasty, Taiwan has always been
governed as a separate territory since 1949 when the Nationalist Party, Kuomintang (KMT),
being defeated by the Chinese Communist Party (CCP), fled to the island. This historical
breaking point might be considered as the underlying reason of Taiwan ambiguous
international status. Despite losing control of the mainland, Chiang Kai-Shek, appealing to
the Constitution of the Republic of China adopted in 1946, stated that the Nationalist
Government, was the legitimate Government of the whole China, whose new temporary
capital was Taipei. Since then, both People’s Republic of China (PRC) and ROC claim to be
the sole China giving birth to the One China Principle.

The One China Principle* has developed after the foundation of the PRC when the new
Chinese government started to seek its international recognition but has changed its political
meaning along with the following historical events. Both parallel governments followed the
One China Principle. PRC claimed to be the sole Chinese government and that Taiwan was
de iure and de facto part of mainland China. PRC appealed to the Cairo Declaration of 1943
according to which Japan had to return all the territories that it had occupied after the Sino-
Japanese war, including Taiwan, previously ceded to Japan through the unequal Treaty of
Shimonoseki. Since the sovereignty over Taiwan and the Penghu islands was indeed
recovered by the mainland through the Potsdam Declaration (1945) and that the CCP had
won the civil war in 1949, PRC believed that the Nationalist Party had no rights in ruling
over Taiwan and that the only existing China, comprehensive of Taiwan and Penghu islands,

was under the rule of the Communist Party®.

3 References of the paragraph:

- J.M. Henckaerts, The International Status of Taiwan in The New World Order: Legal and Political
Consideration, Brill/Nijhoff, Netherlands, 1996;

- M. Scott, H. Tiun, Mandarin-Only to Mandarin-Plus: Taiwan, Language Policy, Springer 2007, p. 53;
- Australian Government Department of Foreign Affairs and Trade
http://dfat.gov.au/geo/taiwan/pages/taiwan-country-brief.aspx

- G. Samarani, La Cina del Novecento, Torino, Einaudi, 2008

4 Council of Foreign Relations - http://www.cfr.org/china/china-taiwan-relations/p9223

® Embassy of the People’s Republic of China in the United States of America - http://www.china-
embassy.org/eng/zt/twwt/White%20Papers/t36705.htm


http://dfat.gov.au/geo/taiwan/pages/taiwan-country-brief.aspx
http://www.cfr.org/china/china-taiwan-relations/p9223
http://www.china-embassy.org/eng/zt/twwt/White%20Papers/t36705.htm
http://www.china-embassy.org/eng/zt/twwt/White%20Papers/t36705.htm

During the 30 and 40 years after the civil war, the Taiwan authorities did not recognize the
PRC government as the legitimate representative of the whole China, but they did insist that
there was only one China whose legitimate government was that established in Taipei.® So,
at the beginning the One China Principle was just a tool used by both communists and
nationalists to claim their sovereignty over the whole China.

However, after 1978 with Deng Xiaoping as new president of PRC, the One China Principle
changed its political meaning. It became the basis and the prerequisite for a peaceful
reunification of China. In fact, he launched the “peaceful reunification and One Country,
two systems” principles whose key points are: China will do its best to guarantee a peaceful
reunification with Taiwan but at the same time it will respect the wish of Taiwan compatriots
to govern themselves. In other words, while mainland China will continue with its socialist
system, Taiwan will keep its capitalist system and will enjoy a high degree of autonomy. On
this basis, in November 1992 both sides agreed on the so called “1992 Consensus” at a
meeting held in Hong Kong by the Association for Relations Across Taiwan Straits (ARATS)
of the mainland, and the Straits Exchange Foundation (SEF) of Taiwan’. According to this
agreement, both sides of the Taiwan Strait agreed on the One China Principle which was
orally explained leaving room for different interpretations. They indeed stated that Taiwan
is part of China but both Beijing and Taipei are still in disagree on who’s the legitimate

government of the whole China.®

Another factor that contributes to put Taiwan in this position of ambiguity is the composition
of its population. It is possible to recognize four main ethnic groups who live on the island®:
- Holo (70%)
- Hakka %% A (10-15%)
- “Mainlanders” o waishengren M4 A (13%)
- Austronesian descendent* (2%)
The first three groups are descendants of Han (the major ethnic group of the mainland China)

who came to Taiwan with the migratory waves from many Chinese provinces, in particular

® Embassy of the People’s Republic of China in the United States of America - http://www.china-
embassy.org/eng/zt/twwt/White%20Papers/t36705.htm

7 N M- People http://en.people.cn/200410/13/eng20041013_160081.html

8 Council on Foreign Relation - http://www.cfr.org/china/china-taiwan-relations/p9223 06/12/2016 20:25
®R.Y. Liu, Language Policy and Group ldentification in Taiwan, Journal Compilation, International Mind,
Brain and Education Society and Blackwell Publishing 2012, Vol. 6, N. 2, p. 108-111

4When we talk about Austronesian people, we refer to a population group present in Oceania and in
Southeast Asia who speak one of the Austronesian languages. Taiwanese aborigines belong to this group and
they are divided in many tribes that differentiate themselves by language and culture.
http://www.ourpacificocean.com/austronesian_people/


http://english.peopledaily.com.cn/data/province/taiwan.html
http://www.china-embassy.org/eng/zt/twwt/White%20Papers/t36705.htm
http://www.china-embassy.org/eng/zt/twwt/White%20Papers/t36705.htm
http://en.people.cn/200410/13/eng20041013_160081.html
http://www.cfr.org/china/china-taiwan-relations/p9223

from Fujian and Guangdong. The Holo group represents the majority of Taiwanese
population and is referred to those people born in Southeast China who moved to Taiwan
about 400 years ago. Their mother language is the Taiwanese variant of “Min-Nan hua ]
F4af”, known also as “Holo language” or “Hokkien”, today also called Tai yi & k. The
second big portion of the Taiwanese population is the Hakka group, also known as kejia rén
HR N, that is to say people speaking Hakka language.'® These people came mostly from
the Guangdong Province around 400 years ago as well but a little later than Holos’. The term
“mainlanders” (waishengren #F4 \) refers to all speakers of Chinese mandarin coming

from the mainland China who moved to Taiwan between 1945-1949 because of the civil war
between KMT and CCP.!! Finally, the Austronesians are considered Taiwanese indigenous
populations for they have been living on the island longer than the previous ethnic groups.
Since these people mixed with the Han descendants, it is thought that they are almost all
disappeared. However, there are still two Austronesian communities: the Kao-Shan and the
Ping-Pu.

The Holo and the Hakka groups have been living in Taiwan for a long time so they consider
themselves as Taiwanese people, while on the other hand many waishengren still identify
themselves as Chinese and refer to the mainland China, rather than Taiwan, as their mother
country. This may be true for the first generation of mainlanders who came to Taiwan during
the civil war but, it might be not true for the second and third generations because they were
born and grew up in Taiwan, so they feel more closely related to the island rather than to the
Dalu K (mainland). In other words, they identify themselves as Taiwanese. Given this
situation, the problem of the Taiwanese identity has been risen among the population of the
island. In fact, people living in Taiwan have different opinions about “being Taiwanese”.
Some of them, especially mainlanders of the first generation, consider Taiwan as a province
that belongs to the mainland China, so according to them, being Taiwanese means being
Chinese. On the other hand, others consider Taiwan as an independent Nation so the term
“Taiwanese” is considered as an attribute of Nationality. There are two conflicting forces
characterizing the Taiwanese society: one promotes the Only-One-China policy, the other
one pushes for a de jure independent Taiwan. In the light of the fact that the Taiwanese

society is permeated itself by dissonant voices concerning its international status, it is clear

10 A Paoluzzi, Lingua e politica a Taiwan - Il significato del taiyu nel contesto politico passato e presente,
Mondo Cinese, 2005, N. 122

' R.Y. Liu, Language Policy and Group Identification in Taiwan, Journal Compilation, International Mind,
Brain and Education Society and Blackwell Publishing 2012, Vol. 6, N. 2, p. 108-111



how Taiwan finds itself in its ambiguous position. This ambiguity is reflected also in the
political framework of the island.

1.2 Domestic Political Framework
There are two main political parties in Taiwan: The modern Kuomintang, which is the result

of the evolution of the previous military government of the Nationalist Party and the
Democratic Progressive Party (DPP), born from the pro-democracy movement of the 1970s
and 80s.

The KMT has its support base in the North of Taiwan where the nationalists coming from
the mainland, founded the new capital of the ROC, Taipei. Its political line focuses on a
conservative free-market program, although It keeps on supporting state intervention in
strategic sectors of the economy by establishing large state owned-enterprises under its
leadership. It also supports the One China Principle and considers the “1992 Consensus” as

a starting point for future pacific negotiations with the CCP*2,

The DPP instead, has its support base in the South of the island especially among the Holos
and Hakkas, who established their communities prior to the arrival of the “waishengren” in
1949. Created during the Martial Law period, the DPP is the first Taiwanese-born Party
whose main aim was that of changing the political landscape of the island that was strictly
ruled by the Chinese nationalists. It is the current major opposition Party and it strives to
ensure social and political justice within Taiwan promoting a fair system of government,
which represents the will of the “Taiwanese”.!? It also refuses the existence of the consensus

leaving an open door for a future independence of the island.

As a result of this political background, the changing in political power from KMT to DPP
and vice versa, has of course its repercussions on the foreign politics adopted by the
Taiwanese government and on relations between Taiwan and other countries. As matter of
facts, under President Chen Shui-bian of DPP from 2000 to 2008, tensions with China were
heightened because of the leanings towards independence of the Taiwanese government.t*
From 2008 to 2016 instead, under Ma Ying-jeou of the KMT, economic ties with the Dalu
were strengthened through several cross-Strait agreements and direct transport links.

L2pustralian Government — Department of Foreign Affairs and Trade, Taiwan Country brief
http://dfat.gov.au/geo/taiwan/pages/taiwan-country-brief.aspx

13 Council of Asian Liberals and Democrats - http://cald.org/member-parties/democratic-progressive-party-
of-taiwan/

14 Australian Government — Department of Foreign Affairs and Trade, Taiwan Country brief



However, the government was accused of letting Taiwan becoming too economically
dependent on the mainland. Thus, lead to the creation of a group of social activists, the
Sunflower Movement, who gave birth to new several parties as the New Power Party.*®

Last parliamentary and presidential elections, both held on January 2016, saw the victory of
Dr. Tsai Ing-wen of the DPP, Taiwan’s first woman president. Her political goals look to
reduce Taiwan’s economic dependence on China maintaining at the same time positive
relationship with PRC, although keeping the status quo in cross-Strait relation, in line with

the wish of Taiwanese public opinion.*®

1.3 International recognition
Most governments and the United Nations (UN) consider Taiwan a part of the mainland

China thus, recognizing the PRC as the sole legitim government of China. Since 1971, when
ROC was replaced by the PRC in the UN, Taiwan has not been a member in any of the UN
bodies, for it lacks one of the main requirements of eligibility: the statehood. !’ For this
reason, Taiwan is experiencing diplomatic isolation and it is currently recognized as the
Republic of China only by 21 countries: Belize, Burkina Faso, Dominican Republic, El
Salvador, Guatemala, Haiti, Holy See, Honduras, Kiribati, Marshall Islands, Nauru,
Nicaragua, Palau, Paraguay, Sao Tome and Principe, Solomon Islands, St Lucia, St Kitts and
Nevis, St Vincent and the Grenadines, Swaziland and Tuvalu.

However, Taiwan keeps unofficial relationship with countries that do not recognize the ROC.
In fact, it has more than 100 representative offices in over 70 countries, including the Taiwan
representative office in Rome, Italy while on the way round, in Taipei there is ITA and a
representative office of Italy. These unofficial ties mainly focus on trade, investment and
culture and despite the diplomatic isolation, Taiwan has become one of Asia’s big traders

and one of the world’s top producer of computer technology.8

After 12 years of negotiation, on January 2001, Taiwan was allowed to accede to the World

Trade Organization (WTO) as the "Separate Customs Territory of Taiwan, Penghu, Kinmen

15 Australian Government — Department of Foreign Affairs and Trade, Taiwan Country brief
http://dfat.gov.au/geo/taiwan/pages/taiwan-country-brief.aspx

16 A.D. Romberg, Tsai Ing-wen Takes Office: A new era in cross-Strait Relations, China Leadership Monitor,
no. 50, Tuesday, July 19, 2016 - https://www.stimson.org/sites/default/files/file-attachments/Tsai-Ing-wen-
Takes-Office-New-Era-Cross-Strait-Relations.pdf

" Maysing H. Yang, Taiwan’s Expanding Role in the International Arena: Entering the United Nation,
Routledge — Taylor and Francis Group 2015.

18 BBC News Channel — Taiwan Country Profile, 20 May 2016 http://www.bbc.com/news/world-asia-
16164639


http://dfat.gov.au/geo/taiwan/pages/taiwan-country-brief.aspx
https://www.stimson.org/sites/default/files/file-attachments/Tsai-Ing-wen-Takes-Office-New-Era-Cross-Strait-Relations.pdf
https://www.stimson.org/sites/default/files/file-attachments/Tsai-Ing-wen-Takes-Office-New-Era-Cross-Strait-Relations.pdf
http://www.bbc.com/news/world-asia-16164639%20%20%20%20%2007/12/2016
http://www.bbc.com/news/world-asia-16164639%20%20%20%20%2007/12/2016

and Matsu" on the basis that, in contrast to other international organizations, the WTO does
not require its members to be state.!® The WTO is the only international organization in
which Taiwan participates as a full member while in others, for example the World Health
Assembly?® or the Assembly of the International Civil Aviation Organization (ICAO)%, it

has roles as “observer” or “special guest”.

In the next chapters, we will see how this politically ambiguous situation influences

Taiwanese business relations and laws.

19°S. Charnovitz, Taiwan’s WTO Membership and its international implications, GW Law Faculty
Publications & Other Works, 2006.
http://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=1436&context=faculty_publications

20 Taiwan was invited to attend the WHA as an observer since 2009.

2L In September 2013, Taiwan was for the first time invited to participate to one of the ICAO activities under
the title of “Chinese Taipei”, on the occasion of the 38th assembly of ICAO in Montreal, Canada.

Australian Government — Department of Foreign Affairs and Trade, Taiwan Country brief
http://dfat.gov.au/geo/taiwan/pages/taiwan-country-brief.aspx
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2. Taiwan Legal Framework

This chapter aims to give an insight of Taiwan legal framework focusing on how Taiwan
ambiguous international status has affected its trade and business relations with other
countries as well as its law system, in particular those laws that deal with business operations

concerning foreign elements.

2.1 The ROC legal system: government and political structure
The law of Republic of China is mainly based on the civil law system, which means that

judicial decisions are taken on the basis of code provisions rather than on precedents set by

past decisions.?? Its legal structure is composed of six Codes:

the Constitution %2 7% (xianfi)

the Civil Code K. i% (minfd)

the Code of Civil Procedure X, 3 1 7 7% (minshi susong fi) and related laws

the Criminal Code 7 7% (xingf#)

the Code of Criminal Procedure 7] 3 /7 4 7% (xingshi susong i) and related laws

the Administrative laws 4T L% (Xingzhéng f3).
Taiwan is still using the 1947 Constitution which was promulgated for the whole China by
the National Assembly R K& (guémin dahui) in Nanjing E3) 7 (nanjing), although

it has been subjected to numerous amendment for the ROC rules only over Taiwan and
surrounding islands since 1950.% The Constitution reflects the Three Principles of the

People = K, £ 3 (sanmin zhiiyi), formulated by Sun Yat-sen, that represent the

philosophical basis on which the ROC is built. Moreover, along with the increasing trade
relations with the other foreign countries, the Constitution has also been enriched with legal
reforms as well as western legal concepts. The Constitution states the separation of the

powers in five branches of the government known as “Yuans”?*:

- Executive Yuan — 47 B [% (xingzhéng yuan)

22.C. Fa Lo, The Legal Culture and System of Taiwan, Kuwer Law International, 2006

2 D. Fell, Government and Politics in Taiwan, Routledge Research on Taiwan, Routledge, simultaneously
published in USA and Canada, 2012

24 Baker & McKenzie, Taiwan: a legal brief, Baker & McKenzie, Taipei, 1999



- Legislative Yuan — 7% % (lifiyuan)
- Judicial Yuan — &] 7% [Z (s1fd yuan)
- Examination Yuan — % X [, (kdoshi yuan)
- Control Yuan — M 3X[% (jianché yuan).
The executive power, Executive Yuan - ¥ 4& K, [E 4T 3%, (zhonghua mingué xingzhéng

yuan), is exercised by the Government. It is the highest administrative organ of the state and
has a Premier, a vice premier, several ministers and chairpersons of commissions and

councils, and other ministers without portfolio. It controls the following ministries?:

- The Ministry of Economic Affairs (MOEA) ¥ 4& K, [ 22 i3] (zhonghua mingud

jingji bu) which is responsible for commerce, industry, agriculture, trading and
foreign investments;

- The Ministry of Finance (MOF) M B <R (caizhéng bu), responsible for taxation,
securities, banking, insurance and the national treasury;
- The Ministry of Interior (MOI) ¥ 4& K, [E P B3R (zhonghua minguéd néizhéng

bu) which is responsible for the country security, real estate, construction and
elections;

- The Ministry of Transportation and Communication (MOTC) ¥ 4& K, [F 2 id &

(zhonghua mingud jiaotong bu) responsible for telecommunication, post and
transportation;

- The Ministry of Defense & 72 (gudfang bu);
- The Ministry of Education (MOE) 2L & <R (jiaoyu bu);
- The Ministry of Justice 3% 42} (fawu bu);

- The Ministry of Foreign Affairs (MOFA) w 4& K, [H 9} X &R (zhonghua mingud

waijiao bu).
In 2012, Taiwanese government, has undergone a process of Reorganization of the

Executive Yuan that, since 2016, has seen the introduction of four new ministries?: The

Ministry of Labor (MOL) 57 32}k (Idodong bu), Ministry of Health and Welfare (MOHW)

25 Global Investment & Business Center, Taiwan Business Law Handbook, Vol. 1, strategic information and
basic laws, International Business Publications, USA, 2016.

26 Executive Yuan, Republic of China, #1 4 [ [E 47t official website:
http://english.ey.gov.tw/cp.aspx?n=8A84304601DEC81E



T 45 A SR (weishéng fili bu), Ministry of Culture (MOC) X AL&R (wénhua bu), and

Ministry of Science and Technology (MOST) # 4% &R (kgji bu). By the end of the

reorganization period, two more new ministries—the Ministry of Environment and Natural

Resources and Ministry of Agriculture — will be established.?’

The Legislative Yuan % 7% % (lifiyuan), is the highest legislative organ of the Country

and according to the additional art. 4, it shall have 113 members whose mandate shall last
four years and it is renewable after re-election. The main functions of the Legislative Yuan
are: propose amendment for the Constitution, change national territorial boundaries, decide

on budgetary bills, declaration of war as well as peace treaties®®.

The highest judicial organ is embodied by the Judicial Yuan — ] 7% % (sifd yuan) which

is in charge of the courts of all levels, the Administrative Court and the Committee on the
Discipline of Public Functionaries. It shall have 15 grand justice (Additional art. 5) appointed
by the President of the R.O.C., whose mandate lasts no more than 8 years.?® These justices
are in charge of interpreting the Constitution, forming a constitutional tribunal to adjudicate
matters as the impeachment of the President and Vice President and the dissolution of the
parties that violates the laws of the ROC (Art. 78, Additional art. 5). It has a President and
Vice President who shall be nominated and appointed by the President of the ROC with
previous approval of the Control Yuan.

Taiwanese court system is based on the following types of courts:

- Supreme Administrative Court #x ;4T BLi% [T (zuigdo xingzhéng fiyuan)

- High Courts and High Courts branches & 2 47 B ;% % (gaodéng xingzhéng
fayuan): Taiwan High Court & /& 2 % 75 % (Taiwan gaodéng fiyuan) and
Fujian High Court #3 #& % % 7% % (Fujian gaodéng fiyuan);

- District Courts X, 7 7% % (difang fiyuan)

27 The ROC Constitution — Executive Yuan Republic of China official website:
http://english.ey.gov.tw/cp.aspx?n=8A84304601DEC81E 11/03/2017

28 | egislative Yuan powers and functions — Legislative Yuan, Republic of China (Taiwan) official website:
http://www.ly.gov.tw/en/01_introduce/introView.action?id=8

29 Structure and Function of Judicial Yuan — Judicial Yuan, governmental official website:
http://www.judicial.gov.tw/en/
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- Administrative Courts 47 Bk % (xingzhéng fayuan)

- Specialized Courts: The Taiwan Kaohsiung Juvenile Court & 75 & # 'V S5 2
(Taiwan gaoxiong shaonian fiyuan) and The Intellectual Property Court %7 2. bt

7 3% I% (zhihui cdichan fayuan).
As for The Examination Yuan - # 4X,[% (kdoshi yuan), its main functions relate to the

examination, employment and management of all civil servants of the State (Art. 83). This
branch of the government guarantees equal opportunities among candidates for
governmental job position and is moreover in charge of settling standards, salaries and
benefits throughout central government and local ones. It is composed by a President, vice
President and other 19 members whose term of office might last six years at the end of which,
they might be reappointed. Other organizations under the control of the Examination Yuan
are: The Ministry of Examination, Ministry of Civil Service, Civil Service Protection and

Training Commission, and Public Service Pension Fund Supervisory Board.*

The Control Yuan — Y5 2%, (jiancha yuan) instead, is a separate body composed by 29

members and the National Audit Office — & 2R (shénji bu). It exercises the powers of

impeachment, censure and audit (Additional art. 7). It is also in charge of <<receiving
people’s complaints against public servants or agencies, conducting relevant investigations and
recommend penalization. as well as monitor the propriety of government organizations’

expenditures and anti-corruption assignments>>3!,

2.2 Trade policy: multi and bilateral agreements, Taiwan and WTO

2.2.1 Trade policy framework
Taiwan trade policy focuses on the further integration of the ROC into global economy

through its active participation to WTO and several free trade agreements and economic-
cooperation agreements as well as negotiations for reduction of trade barriers in international
markets. After the signature of the cross-strait Economic Cooperation Framework
Agreement (ECFA) with PRC%, the ROC started to negotiate trade deals with the countries
that do not recognize its diplomatic status like the Economic Cooperation Agreement signed

%0 The ROC Constitution — Executive Yuan Republic of China official website:
http://english.ey.gov.tw/cp.aspx?n=8A84304601DEC81E

31 The ROC Constitution — Executive Yuan Republic of China official website
32 Cross-Straits Economic Cooperation Framework Agreement:
http://www.ecfa.org.tw/EcfaAttachment/ECFADoc/ECFA.pdf



with New Zeeland in 2013. The Taiwanese government also showed its interest in joining
the Regional Comprehensive Economic Partnership (RCEP) promoted by the Association of
South East Asian Nations (ASEAN) and the Trans-Pacific Partnership (TPP) that was once
led by USA under Barack Obama’s administration.>® After the American presidency
elections which saw the rise of Donald Trump, USA withdraw its commitment to the TPP,
leaving room for a new leader that it is highly likely to be Japan.3* These efforts in
strengthening economic relations with other countries can be seen under Taiwanese
government’s key goal: diversify and promote its exports to emerging markets as well as
create new business opportunities and attract FDI and multinational companies to establish
their operational headquarters in Taipei so that Taiwan could finally stop suffering from
economic and political isolation. Under this lead, from May 2008 to March 2014, Chinese
Taipei government has already undertaken 904 actions to loosen economic and financial
regulation in matters as finance and taxation, industry, human resources, cross-Strait
economic affairs as well as easing the procedures of obtaining a multiple entry visa for
businessmen from Mainland China®.

The main Ministry that is in charge of trade policy formulation and implementation as well
as concluding and signing trade agreements with trading partners, is the MOEA. MOEA’s
further operational functions include industrial development, water resources, investment,
intellectual property, SMEs, energy, commercial affairs, national corporations, mining,

standards and measurement.3® Other governmental branches involved into formulation and

implementation of trade policies are: MOEA’s Bureau of Foreign Trade (BOFT) & 7=

FR® % /& (jingji bu guoji maoyi ji), whose main functions refer to participation to the

activities of international organization such as WTO, Asian Pacific Economic Cooperation
(APEC) and Organization for Economic Co-operation and Development (OECD), handling
and coordinating negotiations, consultations and disputes; The Office of Trade Negotiations
(OTN), founded in March 2007 as a coordination tool among the governmental offices to

promote strategies for trade negotiations; other ministries and agencies involved are MOF,

33 B. Hioe, The TPP, RCEP, and the question of the free trade agreements for Taiwan under a Tsai
Presidency, Radical perspectives on Taiwan and the Asia Pacific, New Bloom
https://newbloommag.net/2016/01/13/tpp-rcep-tsai/

3 Taiwan still wants to join the TPP: premier, Taipei Times, Jun 2017
http://www.taipeitimes.com/News/front/archives/2017/06/25/2003673242

% Global Investment & Business Center, Taiwan Business Law Handbook, Vol. 1, strategic information and
basic laws, International Business Publications, USA 2016

3 Policy Goals and Guiding Principles — Ministry of Economic Affairs R.O.C. official website:
http://www.moea.gov.tw/MNS/english/content/Content.aspx?menu_id=190
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Ministry of Health and Welfare, Financial Supervisory Commission, National Development
Council, Council of Agriculture, Public Construction Commission, MOTC, Ministry of

Justice, the Fair Trade Commission and the National Communications Commission.

2.2.2 Multilateral Agreements
Given the ambitious goals of Taiwanese trade policy, it is evident that in order to obtain

outstanding achievements, Chinese Taipei had to ensure market access to its exports and
stable trading relations. In this sense, it strived for signing trade agreements with other
countries as those under WTO, topic that will be discussed further in a dedicated section of
this chapter, APEC, the Cross-Straits Economic Cooperation Framework Agreement
(ECFA), and Trade in Service Agreement (TiSA).

APEC

The idea of APEC was first conceived by Prime Minister of Australia Bob Hawke in 1989
during a speech in Seul and then took a concrete form in November of the same year, in
Australia where 12 Asia-Pacific economies met to found APEC. The founding members
were: Australia, Brunei Darussalam, Canada, Indonesia, Japan, Korea, Malaysia, New
Zealand, the Philippines, Singapore, Thailand and United States. China, Hong Kong and
Chinese Taipei joined in 1991 and with the entry of Mexico and Papua New Guinea in 1993,
Chile in 1994 and Peru, Russia and Viet Nam in 1998, the association reached the number
of 21 participants.3” The main goal of APEC is to promote and support sustainable economic
growth and prosperity of the Asia-Pacific region by creating <<a harmonious community
through free and open trade and investments, promoting regional integration, encouraging

economic and technical cooperation, enhancing human security>>3,

ECFA®®
The ECFA /) F 22 i+ A-AF 2 H) WX 2. (lidng'an jingji hézud jiagou xiéyi ding) is the
result of numerous negotiations between Chinese Taipei and Mainland China Beijing

governments. Entered into force in September 2010, the ECFA serves as a tool for economic
integration between the two parties that:

37 What is Asia-Pacific Economic Cooperation? Asia-Pacific Economic Cooperation official website:
https://www.apec.org/About-Us/About-APEC

38 Asia-Pacific Economic Cooperation official website: http//: www.apec.org/aboutus/HowAPECOperates
% For further info see Appendix: Cross Strait Economic Cooperation Framework Agreement



<<have agreed, in line with basic principles of WTO and in consideration with the economic
conditions of both of them, to gradually reduce or eliminate barriers to trade and investment for
each other, create a fair trade and investment environment and establish a cooperation
mechanism beneficial to economic prosperity and development across the Straits>>*.

The two parties in order to further encourage their reciprocal integration, have also agreed
on four agreements concerning investment protection, trade in goods, trade in service and
dispute settlement. Though Chinese Taipei government made 64 market-access
commitments to mainlanders, including restaurants and hotels, social services, transport and
wholesale commerce, strategic sectors like the ones concerning defense of Chinese Taipei,

remain off-limits.

TiSA*

TiSA is an agreement which aims to improve and expand trade in services. Founded by USA
and Australia, currently being negotiated in Geneva, TiSA can count on 50 participants that
represent 70% of the world’s trade in services. Its precursor is the General Agreement on
Trade in Services (GATS) established in 1995 by WTO. Since services sector has become a
dominant driver of the world economy, especially for economic growth of developing
countries, TiSA is considered as the tool that gives all businesses a chance to be successful
in global market and has a potential to create standard trade rules which reflect nowadays
trade practices. It has the ability to reduce non-tariff barriers main obstacle for SMEs, for
they depend mainly on digital trade to export their services and reach new customers,

improve market access, guarantee the movement of data across borders.

2.2.3 Other FTAs and potential preferred agreements
Other FTA’s include the ones reached with Guatemala (2005), Nicaragua, El Salvador and

Honduras (2008) and, after the conclusion of ECFA, Taipei signed an Economic
Cooperation Agreement (ECA) with New Zealand in 2013, first agreement with a country
which doesn’t recognize Taiwan’s statehood.*? In 2013, Chinese Taipei also signed another
ECA and a ASTEP*® agreement with Singapore. Generally speaking, the goals of an ECA is

the removal of most market access barriers within a certain period like tariffs for agricultural

O & 22 5 A4 B AP, www.ecfa.org.tw/CrossStraitEconomicCooperationFramework Agreement

41 For further info see www.teamtisa.org

42 C. R. Irish, New Directions in International Trade: Implications for Taiwan, East Asian Legal Studies
Center, University of Wisconsin, USA, October 2014

4 The Agreement between Singapore and the Separate Customs Territory of Taiwan, Penghu, Kinmen and
Matsu on Economic Partnership (ASTEP)
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and industrial products; opening of the services sector market; removal of foreign investment
restrictions; align with international norms, regulations and policies regarding competition,
IPR protection, standards, e-commerce, environmental protection.**

The ROC is still considering concluding potential ECA with India, Indonesia and Philippines
with which Taipei had concluded feasibility studies, and a potential Trade and Investment
Agreement (TIFA) with United States whose negotiations had started in 1994, suspended
between 2007 and 2013 and reopened in April 2014 at the 8" TIFA meeting in Washington.*
The last but not least of potential agreements Taiwan is interested in, is the Trans-Pacific
Partnership (TPP). The aim of this partnership is to establish a free trade market for twelve
countries of Pacific Rim (Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New
Zealand, Peru, Singapore, United States of America and Vietnam) binding them through
lower tariffs.*® This partnership, product of years of negotiations started in 2002 and a key
point of the foreign policy strategy of the previous president of United States, Barack Obama,
has not been ratified yet. With the election of the new President of United States, Donald
Trump, the reach of a common agreement among the countries of pacific rim has been
compromised, for Mr. Trump stated formally that USA would abandon the Pacific trade
deal*’. So, prior the American presidential election Taiwan had already several obstacles to
overcome to be part of this partnership, for TPP entry requirements were demanding and
Chinese political opposition had a great influence. Now with the withdrawal of USA from
the partnership, the circumstances seem to be more critical for Chinese Taipei because

Mainland China might substitute the role that the American party should have played.

Unilateral trade agreements
Taipei guarantees duty-free access to products of Least Developed Countries (LDC).

However, it does not receive the same preferential treatment the way around.*®

4 Global Investment & Business Center, Taiwan Business Law Handbook, Vol. 1, strategic information and
basic laws, International Business Publications, USA 2016

4 Eight Round of TIFA Talks — U.S.Taiwan Connect, The information Gateway to the U.S. — Taiwan
Partnership - http://www.ustaiwanconnect.org/Trade-Opportunities/TIFA/TIFA-8 n
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2.2.4 Taiwan membership in WTO*

As previously mentioned, the WTO is the only international organization that accepts
Taiwan as a separate economic entity because the statehood is not a mandatory requirement
for the accession process into the trade organization. Prior to become an effective member
of WTO, Taiwan government had to implement a deregulation policy to make the laws and
regulations more transparent and to amend those concerning foreign investment according
to international practices, to liberalize investment activities and create an attracting business
environment for the other members.

Taiwan accession was adopted on November 11, 2001, during the fourth session of WTO
ministerial conference in Doha. Chinese Taipei noticed the acceptance of the Protocol of
Accession on December 2" of the same year and became a WTO member on January 1
2002%,

In the Protocol of Accession are listed all the commitments undertaken by ROC for its
accession to the trade organization. They include tariffs reductions on agricultural and
industrial products, pre-determined annual tariffs reductions (zero-for-zero program) on
certain products like liquors, pharmaceuticals, medical equipment, furniture, paper products,
steel, beer and others, fixed tariffs rates to guarantee the harmonization of chemical products
divided in three macro-categories (finished, intermediated and basic chemical products), an
information technology agreement through which tariffs on technological product were
eliminated. Taiwan has also eliminated restrictions applied to eighteen types of agricultural
products, committed to referring to international standards concerning food safety and
quarantine requirements and implementing sanitary measures that fully conform with the
regulations of WTO. Moreover, the ROC removed restrictions in the import of automobiles
substituting them with tariff rates and established a set of horizontal commitment and a set
of sector specific commitments concerning the trade in services like business services,
communication services, financial services, environmental services, health related a social
services, tourism and travel services, transport services and others. In accordance with its
accession agreement, the Taiwan Tobacco & Wine Monopoly Bureau (TTWMB) does not

hold anymore the monopoly over the manufacture and distribution of tobacco whose

49 For further info see:

- Report of the working party of the accession of the separate customs territory of Taiwan, Penghu,
Kinmen and Matsu — WTO Ministerial Conference Fourth session Doha, 9-13 Nov 2001,
www.docs.wto.org;

- Global Investment & Business Center, Taiwan Business Law Handbook, Vol. 1, strategic
information and basic laws, International Business Publications, USA 2016
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activities entered into a market-based system and had to conform the laws concerning the
protection of intellectual property to those of the WTO agreement on Trade-Related Aspects
of intellectual Property Rights (TRIPS).

2.3 Taiwanese Business Law & /& 7 7% (Taiwan shangf#)

Taiwan has been and it is still reforming its business laws, especially those related to foreign
business activities, to guarantee its further integration in the global economy, attract foreign
investments and contribute to the harmonization of business legal measures thus playing a
more significant role in the international environment. Business transaction are mostly
governed by the Civil Code which includes many provisions concerning contracts, agency

as well as financial aspects of transactions. The matter concerning foreign investments is
instead, regulated by the Statue for Investment by Foreign Nationals 4| & A% #4545
(waigud rén toéuzi tidoli) promulgated in 1954 which through twenty articles, covers the
regulation of the protection, restrictions, and administration of such investments.

Individuals and entities that want to do business in Taiwan are required to be licensed or

registered under the Commercial Registration Act, while the formation and operation of
business entities are covered by Taiwanese Civil Code &, 7% (minfd) and by statutes that
concern specific organization like the the Company Law 2> ] 7% (gongst f4).%% There are

other matters which are regulated by their specific laws such as the Land Law, the Merchant
Marine and Civil Aviation Law and so on.

Taiwanese business law includes also all the laws related to the protection of intellectual

property and trade mark as Copyright Law Z-4f A% (zhuzuoquan fi), Patent Law % 7]

% (zhuanli fi) and Enforcement Rules % #|] /% 7& 4T (zhuanli fa shixing xizé) and

Trademark Law. Moreover, companies that have business in Taiwan shall also be subjected

to Taiwan Labor Union Law . 2-7% (gonghui i) and basic Labor Standards Act 57 3 &

/B 7% (laodong jizhiin £3) as well as environmental laws.

51 About MOEAIC, The Investment Commission of Minister of Economic Affairs
https://www.moeaic.gov.tw/about.view?type=atlo&lang=en

52 C. Genzberger, E. Hinkelman, D.e. Horovitz, W. T. LeGro, J. W. Libbey, C. S. Mills, J. L. Nolan, S. S.
Padrick, K. C. Shippey, K. X. Wang, C.B. Wedemeyer, A. Woznick, Taiwan Business: the portable
encyclopedia for doing business with Taiwan, Edward G. Hinkelman, World Trade Press, California 1994.



Since the main topic of this thesis concerns the preferred entry modes of foreign companies
in Taiwan, it is worth mentioning Taiwan’s Contractual and Company Law, which are the
main laws of direct concern to business men and foreign companies willing to establish their

presence in Taiwan.

2.4 Contractual Law 3 4 7% (qiyug )

According to Taiwanese law, there is neither distinct “Contract Law”, neither any specific
part of the Taiwanese Civil Code dealing exclusively with contracts and obligations.
However, articles concerning obligations are spread throughout the Civil Code.
The Civil Code was enacted in 1929 when the headquarter of the government of the Republic
was still on the Mainland China.>* It is the basic law concerning all private relations between
and among persons, with some exceptions which are regulated by other Laws like Company
Law, Consumer Protection Law, Insurance Law, Maritime Law and so on.
The Civil Code is divided into the following five parts:
Part I: General Principles;
Part 11: Debts or Obligations (divided in two chapters it includes many types of debts not
only the contractual ones, but it is considered as the part that has the closest relationship to
contractual obligation for it includes provisions on formation, performance and breach of
contracts, damages and 27 kinds of different obligations);
Part I11: Property;
Part IVV: Family and
Part V: Inheritance.
Reading through the Civil Code can be found some important principles that govern
contractual obligation:
1. Principle of good faith (or Bona Fide) and the prevention of misuse of ones’ right,
both included in art. 148 of the Civil Code. Bona fide means that the parties must
show clearly what their real interests in drafting a contract are, without having a
hidden agenda and that they will do their best to reach an agreement which will allow

them to sign a future contract. The second principle provides that:

2. <A AT, RFERAEAGE, AP FHASL LR 9>>
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No one shall exercise his own right to contradict public interest; neither should a right be
exercised with the main purpose of causing harm to others;>®

3. Freedom of Contracts: it is the freedom of private or public individuals or group to
form contracts without any restrictions;

4. Change of circumstances (or clausula rebus sic stantibus): it refers to the unfairness
of the performance of the contract where an unpredictable change occurs so, in light
of this principle, the damaged party may apply to the court to alter his original
obligations;

5. Pre-contractual liability: when a contract it is not written yet but one of the party
believes that an agreement has been reached, the second party is responsible for any
future damage to the first.

As seen previously, the second part of Taiwan Civil Code concerning obligations, is what
can be considered having the closest connection with a contractual law. It was also
mentioned that the obligation part enumerates different kind of obligations coming from
different sources:

- Contracts;

- Conferring of Authority of Agency;

- Management of Affairs Without Mandate;

- Unjust Enrichment and

- Torts.

However, this chapter will discuss in detail the part concerning the obligations coming from
contracts for they are fundamental tools of business activities.

According to articles of section | of obligation part of Taiwanese Civil Code, a contract is
established when two or more parties has reached an agreement. This agreement is an
expression of a common goal that the parties are willing to achieve and can be explicitly or
implicitly expressed. Thus, both written and oral forms of agreement like written contracts,
chats, messages or phone calls, are considered acceptable as the establishment of a contract.
The most fundamental requirements for the formation of a contract are: coming to a meeting
of minds, acting in good faith manifesting clearly what parties’ really interests are without
having and hidden agenda usually officializing everything through a letter of intent.

Moreover, according to art. 154 of subsection I of the part two of Civil Code, an offer is also

% Chang-fa Lo,Changfa Lu, The Legal Culture and System of Taiwan, The Netherlands: Kluwer Law
International, 2006
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an expression of intent by a party that wants to enter into a contract with his counterpart, in
fact:

<RI ZHA, BRZHMIAR. BRYFHFALFARLZHR, K
WHFEH X EFHZIBE, TAREFALELIEHRITEE, TALR,
TR RRBERIN A, RARY, 2B RIFE, FiRAZY. >

A person who offers to make a contract shall be bound by his offer except at the time of offer he
has excluded this obligation or except it may be presumed from the circumstances or from the

nature of the affair that he did not intend to be bound.>®

However, distinguishing between an offer or an invitation is a serious issue. If it is an offer,
the party making such offer would be legally bound by his or her expression, but if it is an
invitation to offer, it has no legal bound but it is just noticing his or her counterpart that there
is a possibility to enter into a contract. For example, in a buying-selling situation, sending
the pricelist to the other party does not create a binding condition.

There are several stages involved in contract drafting. After the negotiation and the signing
of a letter of intent, the party may decide to write a preliminary contract through which the
parties write down what they had agreed during the negotiation. This time the written
document has indeed a binding effect.

With the conclusion of the contract drafting phase, the parties are obliged to carry out their
own ligations according to what has been specified in the written contract. At this point the

parties shall be responsible for their intentional performance failure. However:

<H RT#BEHEMEBAZIEY, LM REE, Fﬁ%/\i% At & F o
%%%/\PEJ MIABMARREZIFY, HEZAFREEFEFREL, FHA

TR A RS L 48 F R MR 3 R AR, éks‘d-dr, BT % 4R X BE AR
%o >>%

The debtor will be released from his obligation to perform if the performance becomes
impossible by reason of a circumstance to which he is not imputed. If the debtor is entitled to
claim compensation for the injury against a third party in consequence of the impossibility of
the performance under the preceding paragraph, the creditor may claim against the debtor for

the transfer of the claim for the injury, or for the delivery of the compensation he has received®

57154 4 [Ryk, £BEMH Bk http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=B0000001

%8 part 1, subsection I, art. 154 Civil Code Part 11 Obligations Promulgated on November 22, 1929, Effective
from May 5, 1930, amended on April 26, 2000
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If the performance does not become impossible but then the debtor fails fully or partially to
carry on his duty, then he is responsible for not performing fully or at all his obligation and
his counterpart shall seek for a compensation for damages. Normally parties have to perform
their respective obligations in accordance with the terms of the contract, however the terms
may be changed according to the art. on change-of-circumstances.

A party may also decide to rescind the contract if some criteria are met. Usually the parties
are free to agree at any time to rescind the contract even without communicating further
reasons. They can also include a clause on the conclusion of the contract specifying when
and under which circumstances the contract may be rescinded.®* If the party fail, or simply
did not reach any agreement about the recession of the contract, then one must look at the
provisions listed in the Taiwanese Civil Code. For instance, the delay of the performance
can be considered as a reason for rescinding the contract. In fact, art. 254 of Civil Code states
that:

<R FAZL—GBIEATE, T EF AT TGRS L BAT,
o A RN TS BATHE, 1FMIR LR, »°

When a party to a contract is in default, the other party may fix a reasonable period and notify

him to perform within that period. If the party in default does not perform within that period,

the other party may rescind the contract.®

2.5 Taiwan PIL and the applicable Law to contractual obligations involving foreign
elements
The purpose of this paragraph is to discuss Taiwan Private International Law (PIL), the

problems concerning the recognition and enforcement of foreign court judgements and
arbitral awards showing how they have been affected by the process of legal harmonization
to the international practices.

When a dispute among two or more parties arises, if no foreign elements are involved, then
the applicable law to the contractual obligation is without any doubt the Taiwanese one. On
the other hand, when one or more foreign elements are involved in civil cases, Taiwanese
private international law help us in individuating the suitable law that must be applied.
Taiwanese PIL denotes an area of law that are used to solve civil cases involving foreign

elements. It is however, a mere academic definition rather than a proper enactment. Most of

61 Chang-fa Lo, The Legal Culture and System of Taiwan, Kluwer Law International, The Netherlands, 2006.
62254 Sk R, BVEHE R

83 art. 254 Civil Code Part 11 Obligations Promulgated on November 22, 1929, Effective from May 5, 1930,
amended on April 26, 2000



its rules are codified through different enactments that cover three macro-categories:
jurisdiction, choice of law and recognition and enforcement of foreign court judgements or
arbitral awards.

In Taiwan problems concerning the choice of law are dealt thorough the “Act Governing the

Application of Laws in Civil Matters Involving Foreign Elements” (in Chinese 27 % K, =

7% #2318 JB %) promulgated on 6 June 1953%. The Act has undergone a process of revision

which led to a final version, including sixty-tree articles organized in eight chapters approved
in 2010, and came to effect in 2011. Today it is known as Taiwanese PIL Act 2010.
According to the freedom of choice, art. 20 PIL Act 2010, the parties are free to indicate
which law should be applied in case of dispute. However, in absence of choice how should
the court or the arbitral tribunal individuate the applicable law?

Taiwanese PIL Act 2010 is a result of a lengthy process of revision which tried to facilitate
international judicial harmony and to conform as much as possible to the provisions of Rome
Regulation I which has not been adopted by Taiwan but has taken into consideration while
revising the PIL Act.% According to this Act, if the parties’ agreement or intention on the
choice of law cannot be proven, the conflict of rules is governed by two main principles: the
closest connection and the characteristic performance. In fact, art. 20 of Taiwanese PIL Act
2010 states that:

<<HETHFELBEZIHGZE, AATRHT], K FAEBLELME
W2 EE G FAAY L EE I T B BRI NEE S Z A
TR, IRMAFREZ I BT %L 457 7 H % Z*
EIT#AZFEE, BREZRHFIE FATEHEZI LI HZE, HEEE
B 17 RO Z e 1231 B2 Pf % Z BT %, HPFEHFHELS
B 17 RO . >

<<the applicable law regarding the formation and effect of a juridical act which results in a
relationship of obligation is determined by the intention of the parties;

Where there is no express intention of the parties or their express intention is void under the
applicable law determined by them, the formation and effect of the juridical act are governed

by the law which is most closely connected with juridical act;

64 J. Basedow, General provisions in the Taiwanese Private International Law Enactment 2010, in Private
International Law in Mainland China, Taiwan and Europe, Mohr Siebeck Tubinbeck, 2014

8 R-C. Chen, ‘Taiwanese PIL Act 2010’, in Private International Law in Mainland China, Taiwan and
Europe, Mohr Siebeck Tubinbeck, 2014
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Where among the obligations resulting from a juridical act there is characteristic one, the law
of the domicile of the party obligated under the characteristic obligation at the time he/she
undertook the juridical act | presumed to be the most closely connected law; However, where
a juridical act concerns immovable property, the law of the place where the immovable
property is located is presumed to be the most closely connected law.>>%"

While it is true that the Taiwanese PIL Act 2010 reflects the provisions of Rome
Convention, it has of course some discrepancies with the latter. For instance, according
to paragraph 1 of art. 3 of Rome Convention, the choice of law must be expressed or
demonstrated clearly trough a contract or according to the circumstances while on the
other hand, the Taiwanese PIL Act accepts only an expressed indication of the law as
a valid proof. Moreover, while in the Rome Convention it is acceptable the splitting of
the contract according different laws chosen by the parties, this provision is neither
reflected neither denied by the Taiwanese PIL Act. Another example can be found in
the different criteria in individuating the closest connection. While the Taiwanese PIL
Act indicates the domicile as the connecting point, the Rome Convention refers to the

habitual residence.

2.6 Company Law /- &] 7% (gongsi fi)

The formulation of a company act in Taiwan has undergone a protracted process which
started in 1915 with the issuance of the Company Regulation later replaced by the code of
Company Law in 1927. Because of the Sino-Japanese war, there was left no possibility to
put effort into the development of a proper company law.%® By the end of the war, the ROC
was trying to answer to the need of recovery of the economy by passing an amendment of
the company law in 1946 when in 1949 the outburst of the Chinese civil law forced the ROC
to put aside its legal projects, slowing down one more time, the legislation process. With the
election of a president coming from the DPP in 2000, there has been an economic downturn
which urged the improvement of the legal environment for business. Moreover, looking at
the scandals concerning bad corporate governance of Enron and WorldCom companies,
Taiwan understood the importance of establishing a set of common good governance

practices and the need of a high degree of transparency in business operations which would

67 Art. 20 Taiwanese PIL Enacment 2010 in Private International Law in Mainland China, Taiwan and
Europe, Mohr Siebeck Tubinbeck, 2014

8 C.P. Shao, W.R. Tseng — The Evolution of Taiwan Company Law: A Focus on the Blockholder-Centric
Model - (Draft for ASLEA 6/19/2014) — Taiwan National University



have helped the country to take part to the competition in world financial markets.®® These
were the reasons why Taiwan then strengthened the legal field of corporate governance

through Taiwan amended Company Law, Corporate Governance Best-Practice Principles

for TSEC/GTSM Listed Companies £ 77 _E4E /> 8] 74 32 52 5-<F ] (shangshi shang
gui gongsT zhili shiwt shduzé) and Securities & Exchange Act 4E 4 3 4 %" (zhéngquan

jisoyi f1).”* While the Securities & Exchange Act governs the disclosure and transparency
requirements for listed companies, the Company Law provides rules that protect present and
future shareholders and creditors as well as information about the existing types of
companies and regulations concerning the formation and dissolution of the company, the
composition of the Board of Directors, the shares and their withdrawal, the liquidation, the
modification of the articles of incorporation, the reorganization of the company and so on.
It is divided in the following nine chapters:

- General Provisions

- Unlimited Company

- Limited Company

- Unlimited Company with limited liability shareholders

- Company Limited by shares

- Affiliated Enterprises (which cover two chapters)

- Foreign Company

- Registration and Recognition of Companies

- Supplemental Provisions.

Art. 1 of Company Law defines the company as:

<< KEFFFELNG], FHREF % H 47, KRB K EMLG. BFe. K ZZAEE
FEA . >>T
A corporate juristic person organized and incorporated in accordance with this Act for the purpose

of profit making”®

Moreover, the Company Law provides four classes of companies:

% Corporate Governance in Taiwan, Securities and Future Institute, 2007

0 SVEESRAE 5 P http://twse-regulation.twse.com.tw/TW/law/DAT01.aspx?FLCODE=FL007009
I Taiwan Corporate Governance — Securities and Future Institute, 2007

2N TENE, EBERIERE http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=J0080001
8 Company Act, Department of investment Services of MOEA, Taipei, March 2008



S<— BRG] FEAKER R LG, H LN 5] B ik A R
Z N a/,

= FRENE: B — A ER R, BHRELFTEHR, Hu G HAF
S AT

= WELT L AR EAERFNER R, H— KX L7 RN R P4
#, HAERFAEIR R L2\ 5] (775 B 2 ARG A AE, FHIRFA KR
HALFGFHIR, HNTARFAEZLN,

77 BHF RN 35 =KX LR BB HFAE R — AP, 2HF
AP BN KRAFITRBIEy, k] BRFAEZ LN,

NG EHR, AR L2 A >>T

<<1. Unlimited Company: which term denotes a company organized by two or more

shareholders who bear unlimited joint and several liabilities for discharge of the obligations
of the company;

2. Limited Company: which term denotes a company organized by one or more shareholders,
with each shareholder being liable for the company in an amount limited to the amount
contributed by him;

3. Unlimited Company with Limited Liability Shareholders: which term denotes a company
organized by one or more shareholders of unlimited liability and one or more shareholders of
limited liability; among them the shareholder(s) with unlimited liability shall bear unlimited
joint liability for the obligations of the company, while each of the shareholders with limited
liability shall be held liable for the obligations of the company only in respect of the amount of
capital contributed by him;

4. Company Limited by Shares: which term denotes a company organized by two or more or
one government or corporate shareholder, with the total capital of the company being divided
into shares and each shareholder being liable for the company in an amount equal to the total
value of shares subscribed by him. The name of a company shall indicate the class to which it

belongs.>>"

Foreign investors generally choose limited companies and companies limited by shares when

they set up subsidiaries in Taiwan.

The Company Act also recognizes foreign companies and allows them to set up branches
and representative offices in Taiwan. There are significant tax advantages setting up a branch.
As aresult, it is quite common for foreign companies to set up either a branch directly under
the home office or to first set up a subsidiary in a third country and then set up a Taiwan

branch of that subsidiary.

TR TR A TS, BRI G RHE

> Company Act, General Provisions, art. 2



Generally speaking, there are no restrictions on the nationality on directors, managers, or
representatives. Certain industries do restrict nationality or capital equity and special rules

apply to citizens of the People’s Republic of China.

As we go further with the reading of the Company Act, we might see that the basic regulatory
model of corporation in Taiwan is based on a two-tier structure which consists of Board of

Directors (BoD) % F 4 (dongshihui), Supervisor(s) M5 & i (jianda yuan) and

Shareholders i% % (giidong). Shareholders, nominate directors and supervisors during the

Shareholders” Meeting. This matter will be discussed in detail in chapter three concerning

the foreign preferred entry modes.

2.7 Dispute Resolution in Taiwan
Given the principle of a harmonious society that rules the Chinese culture, it is clear how

dispute resolution in Taiwan is a very delicate matter, especially if we talk about litigation
brought in front of the court, seen as a disgrace and symbol of disrupting the social
equilibrium’®. However, with the internationalization of the commerce, and after becoming
an effective member of WTO in 2002, the ROC committed itself to a Law reform process in
order to adhere to international disciplines and laws and establish a transparent legal
framework to facilitate cross-border economic activities. In such climate of reforms, dispute
resolution of civil and commercial matters, especially those containing foreign elements,
became prior importance for the government’s agenda. Thanks to the ROC commitment,
nowadays litigation as well as alternative dispute resolution (ADR) methods, like mediation
and arbitration, are broadly used in Taiwan for settling disputes. It has been a slow process

for a public judgement /™ W7 (gongduan) was strongly preferred to the litigation:
<<Kung Duan’’ was a process where a decision maker, usually a senior member of the local

gentry or the head of a clan, heard the statements from the disputants and made a binding

decision to resolve the dispute >>78,

76\, Taylor and M. Pryles, The Cultures of Dispute Resolution in Asia, in Dispute Resolution in Asia,
Kluwer Law International; third edition 2008.

" Kung Duan is written through the Wade-Giles romanization system, a variant of Mandarin romanization
system. The most used it is in fact the Pinyin system, so kung duan is actually transcribed as gong duan.

8 Angela Y. Lin and Nigel N.T. Li, Arbitration in Taiwan, The Republic of China, in International
Commercial Arbitration in Asia on February 1, 2013.



The decision maker did not have to rely on any official law to support his decisions

and convince the parties to cooperate but, his authority derived from his privileged
status within the social hierarchy.

However, apparently, because of Western influence and the process of liberalization
promoted by the government, there has been a change in the attitude toward law and legal
process. Taiwanese people in fact, do not consider law as a mere second source of social
order anymore, but they give it a significant role. Moreover, increase in internationalization
and the need of compliance with contractual obligations made Taiwanese people understand
the importance of the law and of a set of standardized regulations to be applied in case of
foreign elements. Under this light can be seen the Statute for Commercial Arbitration, passed
by the ROC in 1961 that, however, was still far from an international commercial arbitration

statute. In fact, it was only in 1998 through the enactment of the new ROC Arbitration Act
1 7% (zhongcai fa), whose provisions are strongly influenced by UNCITRAL Model

Law promulgated by the United Nations on International Trade Law, that Taiwan was
provided with a model of domestic arbitration legislation harmonized and uniformed with
international arbitration standards.’® With the Arbitration Act of 1998, the principle of party
autonomy was finally introduced in Taiwan and the western idea of arbitration took root in
ROC. Nowadays, Arbitration is one of the preferred mean of settling a dispute for its
efficiency, flexibility and party autonomy. In one of the amendment of Commercial
Arbitration Act, are also included some provisions regarding recognition and enforcement
of foreign arbitral awards which refer to the New York Convention which counts 134
members®. These provisions facilitate the recognition and the enforcement of foreign
arbitral awards which otherwise would not be recognized for Taiwan is not allowed to
become a contracting party of the New York Convention because it is not member of the
United Nations whose main member requirement is the statehood. In Taiwan both
Institutional and ad Hoc arbitration are allowed. The former kind may be conducted by

international arbitration centers, such as the International Chamber of Commerce (“ICC”),
or by the Arbitration Association of the Republic of China P 4¢ K, E 1+ 3 W &
(zhonghua mingué zhongcai xiéhui) (also known as the “Chinese Arbitration Association,

Taipei;” “ROCAA”) that is one of the local arbitration centers in Taiwan. The latter instead,

may be conducted by following the procedures indicated by the parties in the contract which

" A.Y. Lin and Nigel N.T. Li, Arbitration in Taiwan, The Republic of China
8 Dr. Wu, Chen-Huan, Recognition and enforcement of foreign arbitral awards in the Republic of China,
The Arbitration Association of the ROC, Taipei, 2005



are however subjected to the provisions of the Arbitration Act. The parties may for example,
agree upon proceeding with arbitration in accordance with the UNCITRAL Rules of
Acrbitration. However, ad hoc arbitration is uncommon in Taiwan because it is unlikely that
the parties might be able to anticipate each and every issue that could possibly arise during
the entire arbitration process.®

According to the Arbitration Act, an arbitration agreement must be in written form. It can be
referred to any document, certificate, letter, telegram, telefax and any kind of other similar
types of communication, that could justify an inference of an agreement to arbitrate. This
includes of course, also new forms of communication made possible by technological means.
Moreover, the Arbitral Act does not make any difference between domestic and foreign law
so when it says “in accordance with law”, in case the dispute concerns one foreign party, it
is eligible for arbitration dispute resolution based on a foreign law, if the foreign law allows
the parties to settle the dispute. The categories of claims which cannot be resolved by
arbitration are the following: validity of Intellectual Property Rights, Antitrust and Unfair

Competition, Consumer Protection, Securities Regulation and Employment Claims.

2.7.1 Recognition and enforcement of foreign awards in Taiwan
Taiwan is not a signatory to the United Nations Convention on the Recognition and

Enforcement of Foreign Arbitral Awards 1958. Therefore, the Arbitration Act governs

enforcement of foreign arbitral awards.

According to art. 47 of Arbitration Act:

<< P E R B G IERKLZ A HF B A T FE R B  IRI)E]
EAERZAFHFB, % 2B 1 F B o

I E] L AVE, 4E B IA KT ARZRE, FFFAR], BEEZ
EHRF =3, HIRHHTEE>>

<<A foreign arbitral award is an arbitral award issued outside the territory of the Republic
of China or issued pursuant to foreign laws within the territory of the Republic of China.

A foreign arbitral award, after an application for recognition has been granted by the court,

shall be enforceable.>>%

8 A Y. Lin and Nigel N.T. Li, Arbitration in Taiwan, The Republic of China, in International Commercial
Arbitration in Asia on February 1, 2013.
82 % 47 £AP Bk, ABFEHEHE http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=10020001

8 Chapter 7, Art. 47 Arbitration Act of the Republic of China.



The Arbitration Act treats foreign awards and domestic ones in a different way. To be
enforceable, a foreign award must be recognized by Taiwanese court. To obtain the
recognition of a foreign award a party shall submit to the court an application and the

following documents:

P BAVET F 2K AL R

v AP R R R A BRI R E A R
#\ﬁ%%ﬁ@m%l@ﬁéﬁ\%l@ﬁ&%ﬁﬁﬁJ&lﬁﬁ
BAERBAE, e
ATIA S VASH SAE ARA, R P LEAR, >>H

<<1. The original arbitral award or an authenticated copy;
2. The original arbitration agreement or an authenticated copy;
3. The full text of the foreign arbitration law and regulation, the rules of the foreign
arbitration institution or the rules of the international arbitration institution which

applied to the foreign arbitral award.>>%

If the above-mentioned documents are written in a foreign language, the party that wants to
submit them to the court shall provide an authenticated copy in a Chinese Translation. After
the submission to the court, this shall deliver the copies to the respondent.

The court is also empowered with the right of issuing a dismissal of the recognition of an
award if the recognition or the enforcement of the award is contrary to the public order or
good morals of the Republic of China and if the dispute is not arbitrable according the law
of the ROC. Moreover, the Arbitration Act adopts the “reciprocity” principle in the
recognition of foreign awards. Since Taiwan has not ratified the 1958 New Y ork Convention,
this requirement of reciprocity might create obstacles in recognizing a foreign award.
However, the art. 49 of Arbitration At does not make this clause compulsory in fact, the
court may decide under its own discretion, to recognize and enforce a foreign award even if
the country where the award has been issued does not recognize Taiwanese Law, only for

promoting international judicial cooperation.®® Taiwan has in fact recognized and enforced

8 % 48 FAP ik, ABERAH R

8 Chapter 7, Art. 48, Arbitration Act of the Republic of China.

8 Backer&McKenzie, Recognition and Enforcement of Foreign Arbitral Awards in Arbitration Around the
World — Taiwan, 20186,
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some foreign arbitral awards made in certain countries and jurisdictions, such as the United
States, the United Kingdom, Hong Kong, France, Switzerland, Korea and Vietnam.

The court may also issue an order of dismissal of the recognition of a foreign award if
<<the country where the arbitral award is made or whose laws govern the arbitral award

does not recognize arbitral awards of the Republic of China>>%".

After the analysis of the influence of Taiwan international ambiguity on its trade policy
and relations as well as on its legal system, this thesis wants now to discuss in detail which

business typologies and entry modes are allowed to foreign companies and investors.

87 Chapter 7, Art. 49, Arbitration Act of the Republic of China



3. Foreign companies’ entry modes typologies

3.1 Business typologies
When a company decides to enter in a new market, it can do it through three main activities:

selling, buying and investing. The modalities adopted for the entrance are also usually
grouped in three: commercial agreements, strategic alliances and partnerships and foreign
direct investments (FDI).28 These modalities are characterized by different degree of control
over foreign operations, resources commitment and risks. The choice of one rather than
another depends, of course, on which kind of activity the company wants to carry out in the
foreign market, on the entity of the business and of the company itself as well as on the
amount of resources that a company is willing to invest. Given Taiwanese government’s
goal to liberalize as much as possible its market, it is allowed to operate in Taiwan through

all previous mentioned entry modes.

3.2 Commercial Agreements 73 Jb $ 43 (Shangye xiéyi)

Since a great number of Taiwanese firms belong to small- and medium-sized enterprises

category active in the trading and manufacturing business, it is common to enter in®°:

- Agency/Distribution agreements 4X, 32 &~ 24 / 42 4§ 4~ 5] (daili héyus/jingxido
hétong);

- Manufacturing agreements +] 3% 4~ 5] (zhizao héténg);

- Supply agreements 4 4t 4 5] (gong huo héténg).

Agency and distribution agreements are arrangements that have as their main purpose to act
on behalf of a foreign company in selling the products of such foreign company. Even if the
terms ‘agent’ and ‘distributor’ are used interchangeably, there is actually a difference
between the two. An agent is simply someone who acts on the company’s behalf in assuming

contractual obligation working as an intermediate between the company and the customers.*°

8 p, Lasserre, Global Strategic Management, Palgrave 3rd edition, 2012

89 R. van Hoesel, New Multinational Enterprises from Korea and Taiwan, Routledge, 2013
% S, Sidkin, N. Miller, Agency and Distributorship Agreements, Fox Williams agent law 2001
http://www.agentlaw.co.uk/cms/document/Agency__ Distributorship_agreements_pdf.pdf



Agents are paid in commissions. A distributor instead, carries out buying-reselling activities
and his income is calculated on the difference between the purchase and selling prices.
Through manufacturing agreements, a foreign company commissions a local company the
production or the assembly of its product according foreign company’s designs, formulas,
and/or specifications.”!

Supply agreements instead, are strictly related to agency and distribution contracts. This kind
of agreement indicates the terms upon which the parties (supplier and buyer) agree to supply
and purchase the product from each other remarking each party’s responsibilities and
obligations.®?

Taiwanese Law does not have specific laws that regulate each of the above-mentioned types
of contracts but, they fall under the category of commercial obligations included in the Civil
Code. In case a foreign company desired to engage in one of these agreements type with a
local partner, it could rely on both public and private trade institutions’ assistance. There are
three possible sources of support which can assist foreigners in the arrangement of these

kind of agreements®3:

- Chambers of Commerce;

- Taiwan External Trade Development Council (TAITRA) ¥ 4 K, B x40 5 &
J& P14 (zhonghua mingué duiwai maoyi fazhin xiéhui);

- Legal consulting companies;

Italian companies might seek assistance also from the Italian Trade Agency (ITA)** because

Italy does not have its own Chamber of Commerce in Taiwan.

Import/Export # # 2 (jin chiuksu)

The sale of goods or services produced by a company based in one country to customers
that reside in a different one can be considered the fastest way to reach a new market with

the lowest commitment. A company may decide between two export formats:

- Indirect export: commercialization of its products or services in the foreign market

through the intermediation of third parties;

91 R. Cavalieri, Letture di diritto cinese, Cafoscarina, Venezia 2015-2016

%2 Product Supply Agreement Law and Legal Definition, USLegal, https://definitions.uslegal.com/p/product-
supply-agreement/

9 Giuseppe 1zzo, vice-chairman of European Chamber of Commerce in Taiwan, Interview, May 2017, Taipei
% Jtalian Trade Agency also known as Istituto Commercio Estero (ICE) which has branch offices all around
the world



- Direct export: commercialization of its products or services through a company’s own

branch structure.

Through this entry mode, a company might achieve economies of scale, minimize financial
risk and have full control over production.® In case of indirect export, it is important that

the company put much effort in looking for expert intermediaries for the sale of its products

trying to establish a solid relationship of mutual trust (3% % - guanxi), to be sure that its

goods would be sold in the right way.% These experts of the Taiwanese market can be
distributors, export management companies, export trading companies, brokers and so on.
Usually, chambers of commerce or other institutions such as the Import and Export
Association of Taipei or U.S. Agricultural Trade Office (ATO) in Taipei, provide foreign

companies valuable information and assistance in the research of a good intermediary.®’

However, if the company wants to be sure to have the control also on the distribution

modalities, it might choose the direct export format registering an export-oriented business
subsidiary in an Export Processing Zones (EPZs) v L i v X & P2 4 (jiagong chukou
qii guinli chu) %,

The first EPZ was established in 1966 because the island of Formosa was facing lack of
technology, capital shortage and unemployment problems. Thus, Taiwan became the first

Special Economic Zone (SEZ) and since then, it has attracted FDI, brought in the latest

technology, expanded international trade and increase job vacancies. The trade relations are

regulated by the Statute for Investment by Foreign Nationals 4} [E A F& 7§14 (waigud
rén téuzi tidoli), Statute for Investment by Overseas Chinese &4/ =] [F 3% #- &+ (huégido
huigué téuzi tidoli), by Foreign Trade Act % 4 7% (maoyi fi) and international treaties.
Taiwan existing EPZs are: Gaoxiong EPZ & A e T i @ X (gaoxiong jiagong chiikdu

qii), Taizhong EPZ & ¥ /m L3 & X (taizhong jiagong chiikdu qii) and Pingdong EPZ

% H. Lin, Choice of Market Entry Mode in Emerging Markets, in Journal of Global Marketing, volume 14,
2008

% A, Pontiggia, T. Vescovi, Panni stesi a Pechino: Esploratori e pionieri nei nuovi mercati internazionali,
Egea, 2015

% C. Chang, Taiwan Exporter Guide 2016, USDA Foreign Agricultural Service,
https://www.susta.org/downloads/filessREPORTSgains/Exporter%20Guide_Taipei%20ATO_Taiwan_12-14-
2016.pdf

%Export Processing Zone Administration official website
http://www.epza.gov.tw/english/page.aspx?pageid=ecc3eefec73b3559


http://www.epza.gov.tw/english/page.aspx?pageid=ecc3eefec73b3559

Fe# e T @ X (ping dong jiagong chiikdu qi).*

As showed in the following table, registering an export/oriented company in the EPZ is quite
popular. Only in 2016 the capital invested in this sector amounted to around NT$ 40 billion

(around US$1,5 billion) which is an impressive number for small island like Taiwan.

Items Amount
Registration No. of Companies 604
Investment Amount (NT$) 40.1 billion
Corporate Revenues (NT$) 377.6 billion
Exports Amount (NT$) 427.5 billion
Imports Amount (NT$) 262.9 billion
Total Employees 81,904
Output Value Per Employee(NT$/PerCapita/yr) 4.7 million
Unit Area Value (NT$/ha/yr) 1.04 billion

Table 1 Important Statistics and Key Figures (in 2016)%®

source: The introduction of Taiwan’s Export Processing Zones (EPZ’s)

When applying for registration as exporter/importer, the application form shall be submitted

either by original hard copy, facsimile or e-transmission.

Article 7-1 The Bureau of Foreign Trade has made the following information regarding

registration of exporters/importers publicly available on its website'%!:

1. Chinese and English names

2. Business address in Chinese and English

3. Name of representative or person in charge

4. Telephone and fax numbers

If an exporter/importer had undergone a merger, a change of Chinese or English name,
organization, representative, or place of operation, he or she shall submit relevant documents
to the BOFT to effect the change of registration. The exporter/importer may continue to
operate export/import business only after it has completed the process of changing its

registration.%2

Wik ok, #ESH A T4 http//investtaiwan.nat.gov.tw/showPage?lang=eng&search=249

100 The introduction of Taiwan’s Export Processing Zones (EPZ’s)
http://www.epza.gov.tw/english/page.aspx?pageid=ecc3eefec73b3559

101 Art. 7. Regulation Governing Registration of Exporters and Importers, last amendment on June 10, 2014
102 Art. 8 Regulation Governing Registration of Exporters and Importers, last amendment on June 10, 2014


http://investtaiwan.nat.gov.tw/showPage?lang=eng&search=249
http://www.epza.gov.tw/english/page.aspx?pageid=ecc3eefec73b3559

According to the Foreign Trade Act, most commodities can be imported freely, no permit or
license is required with some exceptions concerning commodities listed on the restricted
items list, which are subjected to import restrictions. The restricted item list includes items
concerning national defense, social security, cultural protection, hygiene, moral,
environmental and ecological issues, as well as those subjected to policy demands.'% The
items subjected to restrictions can be imported only with a special import permit obtained

from the BOFT. High-tech commodities instead, fall under a special category which is

regulated by the Regulations Governing Export and Import of High-tech Commodities %,

R 5 A e #y B N B B2 Jp ik (zhanlie xing gao k&ji huopin shiichl ri gudnli
banfd) promulgated on March 31, 1994 by MOEA.
The documents required for the application of the permit are!04:

- Letter of credit;

- Commercial invoice;

- Bill of landing or airway bill;

- Packing list;

- Certificate of origin for commodities such as sedan, other small passenger cars
and chassis, tobacco and alcohol products and some agricultural products;

- Certificates of inspection or quarantine for agricultural products, plants, and
animals issued in the country of origin and in Taiwan.

Despite the restricted items list, in order to comply with WTO regulations, Taiwanese import
controls over 11,213 official import categories of items have already been reduced by
98,9%.% However, many products like chocolate confectionary and meter for medical
equipment, if made in China, are still banned form Taiwanese market even the ECFA cannot
avoid the banishment of such products. Moreover, banned good coming from China, if
shown that are being produced somewhere else and did not undergo any “substantial
transformation” (value added exceeding 35% of the final export value of the goods) can
however be imported in Taiwan.%®

One of the cons that might dissuade a foreign company to export in a foreign country

concerns the tariffs regulation for imported product. However, to further encourage

103 Art. 11 Foreign Trade Act

104 Taiwan Import Requirements and Documentation, https://www.export.gov/article?id=Taiwan-Import-
Requirements-and-Documentation

105 Taiwan - Prohibited and Restricted Imports, Taiwan Country Commercial Guide, US export
governmental website, https://www.export.gov/article?id=Taiwan-Prohibited-Restricted-Imports

106 Taiwan - Prohibited and Restricted Imports, Taiwan Country Commercial Guide


https://www.export.gov/article?id=Taiwan-Import-Requirements-and-Documentation
https://www.export.gov/article?id=Taiwan-Import-Requirements-and-Documentation

international trade, the ROC has signed many trade agreements with other countries reducing
its import taxes and barrier. We might remember the trade regulations adopted by the ROC
in order to have access to the WTO, or many other bilateral trade agreements made with
ATA Carnet Countries which even if they lack diplomatic relation with Taiwan, they decided
to agree to temporary entry regulation which would have facilitate the reciprocal trade
exchange.1%” These agreements grant temporary customs exemptions for a wide range of
products such as test instruments, scientific equipment, exhibition goods, etc., which are
brought into Taiwan for sales promotion and exhibition purposes on a temporary basis. After
that the event is concluded, the goods must leave the country in order to avoid the imposition
of harbor taxes and tariffs. Moreover, if a foreign company decides to establish a subsidiary
in one of the FTZs listed above, all the products imported by the enterprise for its own use,
are exempt from custom duties.

Before starting an import/export business in Taiwan, one should check the tariff and duty
rates that would be applied on the products. The information concerning each single product

are available on the official website of Custom-Port Trade single window (CPT single

window) % &% ¥ — 7% 2 (guan ging mao danyi chuangkou) created by the Council

for Economic Planning and Development (CEPD) 22 74 1% 2= i 4~ (jingji jianshé

weiyuanhui) in 2013 to simplify not only the gathering process of information concerning
the import-export procedures but also the procedures themselves that should be conformed
to international forms. The aim of this website is to integrate custom clearance, licensing,
harbor information as well as information coming from government agencies and traders’
database helping to obtain a real understanding of all kinds of import and export
information.'% Taiwan Tariffs system is based on the Nomenclature of the Harmonized
system of Name and Codification of Goods'®, an internationally standardized classification

system of trade products. The customs duties are calculated on the Cost, Insurance and

197 The Development of International Trade in the Republic of China (Taiwan), 2 #3EFE R § BH-Z2 T %
M - Bureau of Foreign Trade official website

108 Baker&McKenzie, Taiwan — Single window to simplify Customs, port and trade procedures, International
Trade Compliance Update, covering Customs and Import Requirements, Export Controls and Sanctions,
Trade Remedies, WTO and Anti-Corruption.
http://www.internationaltradecomplianceupdate.com/2013/09/09/taiwan-single-window-to-simplify-customs-
port-and-trade-procedures/ 21/04/2017 — 15:25

109 Adopted in 1988, it has been developed by the World Customs Organization (WCO) an independent
intergovernmental organization based in Brussels. Harmonized Commodity Description and Coding Systems
(HS), United Nations, International Trade Statistic,
https://unstats.un.org/unsd/tradekb/Knowledgebase/Harmonized-Commaodity-Description-and-Coding-
Systems-HS


http://www.internationaltradecomplianceupdate.com/2013/09/09/taiwan-single-window-to-simplify-customs-port-and-trade-procedures/
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Freight (CIF) value and are defined on an ad valorem, specific or selective basis depending
on the imported item.1? The average nominal tariff rate for industrial products was 4.23%,
and 14.66% for agricultural products while the overall average nominal tariff rate for

imported goods was 6.35% in 2016. Further information concerning customs duties and
preferential rates can be found on Taipei Custom official website If B3} % %%, 4 b
% (Caizhéng bu guan wu shi, taib&i guan).11

3.3 Strategic alliances &% B4 Fx % (zhanliié lianméng) and Partnerships &% 20 47
(héhuo zuzhi)

Strategic alliances are usually medium-long term agreements that help obtaining some
benefits in the new target market which would never been achieved by a company on its
own. The aim of the alliances is to enhance companies’ competitive advantages or create
new business by combining complementary capabilities, such as R&D, manufacturing and

market access, among two or more companies.'*? There are several typologies of alliances

but this thesis will discuss in detail the most important ones:
- Licensing 7 ¥] 4~ 5] (xiiké hétong)
- Franchising /m 8 4~ 5] (jiaméng hétong)
- General and limited partnerships - i@ 4~ 4k (putong héhud) and A FR &1k
(youxian héhud)

3.3.1. Licensing
A licensing agreement is a partnership between a party (licensor) that grants the use of its

intellectual property such as trademarks, patents, copyrights, a certain technology as well as
know-how, to another party (licensee) in exchange of an agreed royalty.113 It can be an
exclusive licensing (IP licensed only to a single licensee) or non-exclusive (licensed to

multiple licensees). It is usually adopted by companies that seek a quick market access, a

110 Customs, Duties and Taxes on Import, in Import Customs Procedure in Taiwan, Santander trade portal,
https://en.portal.santandertrade.com/international-shipments/taiwan/customs-procedures

111 Taipei Customs, Customs Administration Ministry of Finance — ¥ 538 % 4%, 4 %
https://etaipei.customs.gov.tw/cp.aspx?n=D6BFF8BOFB538F5D

12 p, Lasserre, Global Strategic Management, Palgrave 3rd edition, 2012

113 - Alexander I. Poltorak, Paul J. Lerner, Essential of Licensing in Intellectual Property, John Wiley &
Sons, 2004;

- P. Lasserre, Global Strategic Management, Palgrave 3rd edition, 2012


https://www.google.it/search?hl=it&tbo=p&tbm=bks&q=inauthor:%22Alexander+I.+Poltorak%22
https://www.google.it/search?hl=it&tbo=p&tbm=bks&q=inauthor:%22Paul+J.+Lerner%22

new pool of resources with low commitment. It can be also adopted during a merger or
acquisition, or while negotiating a joint venture as contribution in kind.

Licensing in Taiwan is not regulated by a specific Act. In fact, there are no regulations that
identify licensing agreements forms or its differences with franchise partnerships. It is
indicated as a contract regulated by Taiwan Civil Code thus, an agreement involving any
kind of intellectual property arrangement shall be acceptable under the laws of Taiwan.14

Other relevant laws that regulate licensing are those related to IP protection such as Patent

Act & #| 7% (zhuanli f4), Trademark Act 7 47 % (shangbido f), Integrated Circuit Layout
Protection Act A2 4K W, 3% ¥, %7 By % 37 /% (jTti dianlu dianld buju baohu £3), as well as

Plant Variety and Plant Seed Act #4 4% 5= #F & FF ¥ 7% (zhiwl pinzhdng ji zhdng mido f2).

In the ROC, foreign companies are allowed to engage in international licensing contracts
with local partners. There are no restrictions against a foreign licensor willing to enter a
licensing agreement without establishing a subsidiary or a foreign branch; should the
licensor desire to establish a subsidiary or a joint venture instead, he or she shall obtain the
approval or consent from competent authority in charge of such industry.115

As a rule, before entering a licensing contract, a company should protect its IP in both home
and host countries. However, in Taiwan there are no specific laws and regulations that
prohibit the license of unregistered trademarks or other IP rights.116 This means that even if
it is allowed to license unregistered IPR, the licensor would not be protected by Taiwanese
IPR Acts.

License contract

Regardless whether it is international or local, a licensing arrangement can be reached
through the writing of a contract following Taiwanese regulations related to contractual
obligations. However, a licensor has the possibility to consult the Guidelines on Technology
Licensing Arrangements promulgated by the Fair-Trade Commission, that include

clarifications about many matters like the payment of royalties*’

1143, Hsiao, Licensing in Taiwan, Interview on Getting the Deal Through, 27 February 2017,
https://gettingthedealthrough.com/area/19/jurisdiction/45/licensing-taiwan/

115 5, Hsiao, Licensing in Taiwan, Interview on Getting the Deal Through, 27 February 2017

116 International Licensing and distribution transactions frequently asked questions Taiwan, Pamir Law
Group, 2007
http://www.pamirlaw.com/files/pamirupdate/International%20Licensing%20and%20Commercial%20Transa
ction%20FAQ%20-%20Taiwan%20-%20100107.pdf

117'3, Hsiao, Licensing in Taiwan, Interview on Getting the Deal Through, 27 February 2017,


https://gettingthedealthrough.com/area/19/jurisdiction/45/licensing-taiwan/

3.3.2 Franchising
A Franchise is a type of license through which a party (franchisor) sells the right of use of

its intangible assets such as trademark or trade name, know-how as well as business process
and systems, to another party (franchisee) to sell a product or provide a service under the
franchisor’s name and according to standards and practices established by the franchisor.'8
The franchising can be organized in two ways. One possibility sees the franchisor entering
the foreign market by establishing a master franchise that has then the right to develop other
sub-franchisees, while the other one consists in the franchisor dealing directly with
individual franchisees.’® Through this entry mode, a company can get a quick access to the
market keeping a high control of its goods or services qualities as well as marketing system
and distribution procedures.

Franchise agreements in Taiwan are popular for fast food restaurants, casual restaurants,
convenience stores, health and drug stores, spa services, organic products stores, language
schools, hair salons, real estate brokerage services, apparel stores, shoe stores, and sporting
goods.*?® Although in Taiwan exist many franchising partnerships, there are no specific laws

which deal with franchising activities. Many provisions concerning this type of agreements

are regulated generally by Civil Code K,7% (minfi) and some of them by Fair Trade Law
- &% ik (gongping jidoyi f4). Regardless of whether it is an agreement which involves

a foreign entity or a domestic arrangement, the laws and regulations concerning the
intellectual property rights of international franchising are the same of those of domestic
ones. Given the high capital commitment required by foreign franchisor, Taiwanese
investors became more cautions in making the decision of entering in a franchising
agreement with a foreign franchisor. However, franchising is really popular in Taiwan and
many successful franchisors avail themselves of the use of professionals like lawyers and
accountants for advice on the structure and implementation of franchising agreements.

The terms and contents of the franchise agreements may vary, but there are some widespread

clauses that can be found in most franchise agreements in Taiwan.

118 Rupert M. Barkoff, Andrew C. Selden, Fundamental of Franchising, American Bar Association, 2008

19 p, Lasserre, Global Strategic Management, Palgrave 3rd edition, 2012

120 Doing Business in Taiwan: 2016 Commercial Guide for U.S. Companies, United State of America
Department of Commerce,
http://2016.export.gov/taiwan/static/get_file/2016%20TCG_Taiwan_Commercial_Guide_eg_tw_101613_29
5820.pdf
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For instance, the following clauses concerning the drafting of franchise contract:

<<1.AZAH IR,
2ARFE R e B JE ARiE ARE. B BASES
3 A4 Z AT BB AT,
4.— Z R B E AN HI T AR B ACH] (B BRE) .
5.3 b BARE 3o
6.4 LB R 2y F by, >>2

1. Duration of the license;

2. The extent of authorization: for instance, franchise shop slogan, signs, trademarks and so on;
3. The payment of the license and its return;

4. Exclusivity clause;

5. Competition and confidentiality clauses;

6. Termination and extinction clauses.

In particular, the Fair Trade Commission has issued disposal directions on the business practices of
franchisors to maintain the trading order in the franchise market and ensure fair competition among
franchise businesses, analyzing patterns of conduct of franchisors that could be considered in
violation of the Fair Trade Act. Among these directions there are information that clarify the

disclosure requirements as follows*?%;

o B EIABFEI BB, FAGEAIBEEMFER A BEE
B2 1 B 5] M0 F 28 S FEAR], X & G4 4: T 22 H 3T
K GEAE], KRB X NPT %, 125 E G i R IEHE A
%, PHEIR

Franchisor shall provide to the franchisee important franchise information in writing within
10 days or a reasonably determined timeframe prior to entering into the franchise
operation relationship;'?

o FBH A AL TXHMIAE S Z H BN KBEZL LR F BB o
Prior to entering into a written contract regarding franchise operation, franchisers
are required to al low at least 5 days or a reasonable timeframe determined in line
with each case for trading counterparts to review the contract;

121 360 B8 2 24 % 2LA2 6 &) ok F 9E www.license.com.tw/lawyer
2 NFERGZEEHNMBEFRETREG ZEIEIRAN, Fair Trade Commission Disposal Directions

(Policy Statements) on the Business Practices of Franchisers Passed by the 359th Commission Meeting on
Jun. 2 1999 http://www.ftc.gov.tw/internet/main/doc/docDetail.aspx?uid=167&docid=11795

BRNERSEZEEHNMBHEFILETHENH ZEERA, Fair Trade Commission Disposal Directions
(Policy Statements) on the Business Practices of Franchisers


http://www.ftc.gov.tw/internet/main/doc/docDetail.aspx?uid=167&docid=11795

o BHHEZT AN, RXMHFRGTEBHHA 120 T TH A %
22 Fh, RENRGELSE, FERLR[ ],

In cases under which the contract is not given to the trading counterpart within 30 days of
signing, where a delay is caused by circumstances not attributable to the franchiser [...],
shall not be subject to this restriction.

3.3.3 Partnerships &% 28 27 (héhud ziizhi)

ROC legal system gives also the possibility to enter in partnerships contracts with local

partners. It allows two forms of partnerships: general partnership -£-3i& 44k (Putong héhud)

and limited partnership 7 FE 4~ 4k (ySuxian héhud). In Taiwan, laws concerning

partnership relations can be found in Taiwanese Civil Code, Company Law and the Limited

Partnership Act.

General Partnership

According art. 667 of Taiwanese Civil Code <<Partnership is a contract whereby two or more
persons agree to put contributions in common for a collective enterprise. The contribution may
consist of money or other rights over property or of services, credit or other interests>>.

For the convenience of the management of the partnership, usually the parties decide to
separate their own assets from those of the new entity. So, speaking of the legal ownership
of the assets, the parties agree on the common holding of the contributed capital and other
property. In fact, the law prohibits any partition of the partnership assets until the partnership
itself goes into liquidation.?*

When two or more parties register their partnership in a new entity, all of its partners are
personally liable for the debts and obligations of the partnership with some exceptions
concerning debts and obligations resulting from their own negligence or fraudulence.'® In
fact, the money of the partnership are used first to repay the debt arising from the partnership
affairs but, if the funds of the partnership are not enough to cover the debts, then all the
parties are jointly liable for the deficit.'?® The partnership needs to be registered at the tax
bureau, although form January 1, 2016, both partnership enterprise and partners are required

to pay income tax separately.>” Moreover, to ease the management of the new enterprise,

124 gee Civil Code art. 682, para. 1

125 GoodEarth CPA Accounting firm - http://www.goodearth.com.tw/taiwan_company.php
126 See Civil Code art. 681

127 See Income Tax Act art. 71
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the partnership has the right to act as party litigation, to open its bank account and having its
own accounting books.

This thesis would like now to further describe some of the main characteristics of this form
of partnership that might be useful for foreign investors willing to enter in a general
partnership. Matters like the resignation and removal of the partner, the principle of
partnership autonomy, the transfer of share and the introduction of a new partner as well as

the dissolution and liquidation procedure will be discussed as follows.

Resignation and removal of the partner

According to art. 674 of Civil Code <<when one or several partners in the partnership, by
agreement or by resolutions manage the affairs of the partnership, they shall not resign or be
removed by the other partners except for a good cause>>'2_ This has two important legal
implications: the first one is that if one of the parties wants to resign, he or she cannot do it
at will but he or she has to give proper motivations and submit the resignation to the other
partners; the second one is that if one or more parties are not satisfied with one or more
managing party, they cannot remove him at will unless the removal proposal is unanimously

approved by the parties.*?°

Transfer of share, introduction of new partner and withdrawal from partnership

The transfer of shares to a non-partner, as well as the introduction of a new partner, also
require the unanimous approval of the parties.**® Once the withdrawal of a party has been
officialized, the law requires that the party will continue to be liable for all the debts of the
partnership incurred before his withdrawal while on the other hand, the new joining partner
will bear the same liabilities of the other parties, including those arose before he became a

partner.t3!

Partnership autonomy

Despite the above regulations, the parties have the freedom to manage their internal affairs
as they wish. This is true concerning the freedom of making their own rules about the profit
and loss sharing, duty to contribute additional capital, resolution of partnership affairs and

128 Civil Code art. 674

129 See Civil Code art. 674 para. 1

130 See Civil Code art. 683, 691 para. 1
181 See Civil Code art. 691 para. 2



the right to manage the partnership affairs. For instance, the parties are free to decide the
profit-sharing ratio and, if it is not specified in the contract, then the capital contributed by
each partner will be taken as model. Concerning the contribution of additional capital, the
parties do not have any obligation, even when the partnership suffer losses, unless they stated
it in the contract. Only when the creditors will claim the payment, then the partnership will
jointly bear the further contribution to the assets if not sufficient to pay the debt.!32

Dissolution and liquidation of the partnership
The last part of the regulation on general partnership concerns the dissolution and the
liquidation of the partnership, more in details how liquidators are appointed, how liquidators
deal with and resolve the affairs, how to deal and repay creditors and how the remaining
assets are distributed to partners.
The partnership can be dissolved when the following situations occur:
<< - When the duration of the partnership agreed upon has expired;

- When the partners unanimously decide to dissolve it;

- When the object of the partnership has been achieved, or cannot be achieved.>>*33
Once that the partners have decided to dissolve the partnership, then they will proceed with
the appointment of the liquidators. If there are no liquidators specified in the partnership
agreement, then all the parties become liquidators or they might decide to appoint some of
them as liquidators unanimously. In the liquidation phase, if debts are still to be repaid, then
the liquidators will set aside the needed amount to deal with the repayment or ask for a
further injection of capital. If there are remaining assets after the pay back of the partnership
debts, the liquidator will first distribute them according to the contributed capital, if not
specified, and any remaining assets will be distributed to partners according to the profit-

sharing ration.'3

Limited Partnership
A regulation concerning a limited partnership has been introduced and become effective

since November 30, 2015, under the name of Taiwan Limited Partnership Act & & &%

7% (youxian héhuo fi). This Act, composed of 44 articles, has a relevant importance for it

introduced a new type of business entity available under the Taiwanese Law in addition to

132 Civil Code art. 669
133 Civil Code art. 692
134 Civil Code art. 697 para.2, §698, §696



the traditional unlimited company, unlimited company with limited liability shareholders,
limited company, sole proprietorship and partnership, as provided by the Company Act and
under the Civil Code. Its enactment can be seen as a way to guarantee the integration of
Taiwanese Law with the international business community by introducing a more flexible
business entity.

A Limited Partnership shall be composed by at least one general partner and one limited
partner.t3 The former is severally responsible for the partnership debts and obligations when
it becomes insolvent and must provide further injection of capital to repay those debts. The
latter instead, is a partner with liability limited to the amount of his or her capital contribution
stated in the limited partnership agreement.3® According art. 8 of the TLP Act, a company
may become partner of a limited partnership and it is not subject to the restriction under art.
13, para 1 of Company Law, which states that a company shall not be partner to a partnership.
A unique characteristic of this business entity is that the partnership is a legal person and it
has its own capacity to own properties and incur debts and liabilities. Among its several
characteristics, worth mentioning are those concerning flexibility in the types of capital
contribution allowed, voting rights arrangement, and profit distribution which constitute the
main advantages of this business entity, especially for entrepreneurs in start-up situations.
Speaking of the kind of capital contributions, the Act allows the general partner to contribute
capital in the form of cash, non-cash assets, credit, services or other benefits, while a limited
partner may contribute capital in the form of cash or non-cash assets.**” This allows investors
with innovative ideas to participate in the partnership even if he might lack of capital.
However, capital contribution in form of credit or other benefits cannot exceed a certain
percentage of the total capital amount that must be agreed by the parties in the limited

partnership agreement.*%

A limited partnership is not allowed to hire foreign employee but it is possible to establish a
Foreign Limited Partnership. It would have the same rights and capacity of a ROC limited
partnership but it would be necessary the affiliate registration.

Being a quite new business form, there are some information that are worth discussing in
detail, like the transfer and the introduction of a new partner, dissolution and liquidation as

well as taxation.

135 Taiwan Limited Partnership Act 86

136 Taiwan Limited Partnership Act §4

187 Taiwan Limited Partnership Act art. 14

138 | imited Partnership Act in Infrastructure/Government procurement,
http://www.leetsai.com/fyi/front/bin/ptdetail. phtml?Part=REG-E-00068&Rcg=100721
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Transfer of Partnership interest, introduction of a new partner

It is possible to admit additional limited partners, unless it is written the opposite in the
partnership agreement.13® Moreover, through a unanimous consent of all the partners, it is
also allowed to admit an additional general partner and he or she will be liable for obligations
of the partnership incurred prior his or her admission to the partnership.

A partner is also allowed to transfer his or her partnership interest to a third party upon
unanimous consent of the partners, or through the regulations of the TLP Act. A partner is
not allowed instead, to withdraw his or her interest from the partnership unless it is stated so
in the partnership agreement. However, the withdrawal of the interest would not be possible

if it would make impossible the ability of the partnership to perform its obligations.4

Fiscal Affairs, Distributions of profits and Dissolution

The general partner is in charge of providing each partner with the annual business report
and financial statements and seek for the approval of such business reports and financial
statements from no less than two-thirds of the partners at the end of each fiscal year.'4! He
is also responsible for the submission of a proposal for allocation and distribution of gains
or to the partners at the end of each fiscal year unless otherwise stated in the limited
partnership agreement.

Concerning the distribution of the profits of the partnership, this must be done in proportion
to the respective capital contribution of all the partners. However, no distribution should be
made if it would cause the partnership to become insolvent or unable to pay the costs for the
dissolution and liguidation of the partnership.

Reasons for the dissolution of a limited partnership are listed below:

<< - occurrence of any termination event as provided in the limited partnership agreement, unless
waived by a unanimous vote of the partners;

- expiration of the partnership’s term, unless extended by a unanimous vote of the partners,
- a unanimous vote of the partners;
- bankruptcy; or

- no limited partner or general partner remaining.>>4

139 Art. 32, Taiwan Limited Partnership

140 See Taiwan Limited Partnership Act art. 18

141 Art. 41, Taiwan Limited Partnership

142 C. Hsieh, Introduction of the Taiwan Limited Partnership Act



Taxation

Limited Partnership Act does not specify the taxation criteria applicable to the limited
partnership. Articles state that the limited partnership is considered by the Ministry as a
separate legal entity, so investors that are going to use this kind of business entity might pay
the 17% corporate income tax.’** However, no clearly answers have come from the Ministry

of Finance on the tax matter.

3.4 Foreign Direct Investment'* 4 7 E.4& 4% % (waishang zhijié touzi)

Since its entrance in WTO, Taiwan has strived to revitalize its economy through the
attraction of foreign investments. As matter of fact, facilitations of FDI have been a key role
of Taiwanese government foreign policy. FDI are mainly regulated by Statutes for
Investment by Foreign Nationals and the Statutes for Investment by Overseas Chinese. For
almost all the FDI it is required a pre-investment approval of Taiwan Investment
Commission (TIC), which, with previous consultation of other institutions like the Central
Bank of the Republic of China and Financial Supervisory Commission (FSC), reviews the
investment application on a case by case basis.}*® Beside the TIC approval, foreign investors
should be aware of the existence of a negative list of industries closed to investments which
includes: public utilities, power distribution, natural gas, postal service, telecommunications,
mass media, and air and sea transportation and a list of industries subjected to restrictions
like railway transport, freight transport by small trucks, pesticide manufactures, real estate
development, brokerage, leasing, and trade.'*® In the latter case, a foreign investor might
invest in these industries only up to a specific level and with a specific approval of relevant
competent authority. However, even if the investment meets all the requirements, the

approval of TIC may not be guaranteed. Moreover, the ROC does not require foreign firms

143 L, Chen, The Limited Partnership Act gives entrepreneurs a new option in the choice of a business model,

Tsar&Tsai # 72 B B %42 F 7 B 2015 https://www.lexology.com/library/detail.aspx?g=c38¢36f2-d097-
4dd2-8685-56ddd13835d6

144 «“Foreign Direct Investment (FDI) flows record the value of cross-border transactions related to direct
investment during a given period of time, usually a quarter or a year. Financial flows consist of equity
transactions, reinvestment of earnings, and intercompany debt transactions. These flows can be in both ways,
that is to say Inward and Outward. FDI flows are measured in USD and as a share of GDP . FDI flows,
OECD data on https://data.oecd.org/fdi/fdi-flows.htm

145 Taiwan — Mergers&Acquisition 2017 — Global Legal Insight -
https://www.globallegalinsights.com/practice-areas/mergers-and-acquisitions/global-legal-insights---
mergers-and-acquisitions-6th-ed./taiwan#chaptercontent4

146 The negative list of industries is available at
http://www.moeaic.gov.tw/system_external/ctlr?PRO=LawsLoad&lang=1&id=32
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to transfer technology, locate in specified areas, or hire a minimum number of local
employees as a prerequisite to investment.4’
According to the Statute of Investments for Foreign Nationals, there are three main typical

ways of investing in Taiwan:

<< 1. Holding shares issued by an ROC company, or contributing to the capital of an ROC

company;

2. Establishing a branch office, a proprietary business or a partnership in the
territory of the Republic of China; and
3. Providing loan(s) to the invested business referred to in the preceding two
Paragraphs for a period exceeding one (1) year.>>18
Under this Statute, the investment allowed are of the following kinds:

<< 1. Cash;

2. Machinery and equipment or raw materials for own use;

3. Patent right, trademark right, copyright, technical know-how or other intellectual
property right; and

4. Other property in which the investor may invest under the Competent Authority's

approval.>>14¢

This thesis will focus on the following main business entities:

- Representative Office
- Foreign Branch

- Subsidiary

- Joint Venture

- M&As

3.4.1 Representative Office ] 7 70 F 4L (waishang banshi chu)

A Representative Office is usually set up when a company or a foreign investor is interested

in establishing a presence in Taiwan before starting his own business to conduct only limited,

147 Taiwan - Market Opportunities, Overview of best prospect sectors, major infrastructure projects,
significant government procurements and business opportunities, Taiwan Country Commercial Guide,
Helping U.S. companies Export, U.S. official website https://www.export.gov/apex/article2?id=Taiwan-
Market-Opportunities

148 Statute for Investment by Foreign Nationals art. 4

149 Statute for Investment by Foreign Nationals art. 6



non-commercial activities, like market research or promotional events, to make his potential
customer aware of his products or services.>° For this reason it cannot be considered as a
proper FDI but it can be seen in the perspective of a potential investment that would be
carried out by the companies in future. The RO has no legal status and it is not allowed to
conduct any activity with the purpose to generate profits. The only permitted activities are

the following ones:

- conducting market research

- provide customer assistance

- coordinate the activities of its head office’s local agents and distributors

- conduct feasibility study

- serve as a liaison office during a negotiation deal

- serve as representative for legal litigation.
These limits to the activities of the RO are set to ensure that it would act on behalf of the
parent company and not as a separate business entity. This is the reason why the contracts
signed by the RO (such as the office lease) should be signed in the name of the parent
company or one of its affiliates and not by the RO itself. Such contracts should also show an
address outside Taiwan that refers to the foreign party. The name of the RO should contain
the name of the country where the investor is registered, plus the name of the office.*>! Since
it is not allowed to carry out economic activities, no registered capital is required and it does
not need to file corporate income tax or VAT returns.>2 Prior to apply for the registration of
the RO at the MOEA, the RO has to sign a tenancy agreement for it is one of the document
required for the registration of the office. The parent company is moreover asked to appoint
a Litigious and non-litigious agent to represent the RO to do all the compliance and

maintenance in accordance with Taiwan regulation.
The required documents to apply for the registration of the RO are the following®°3:

- Document certifying the identity and residence of the representative

- Power of attorney, if the application will be filed by a lawyer or a Certified Public

1%0 3, Lo, Doing Business in Taiwan, Grant Thornton report, 2017 Taiwan
http://www.grantthornton.tw/globalassets/tw_images/publication-pdf/miscellaneous/2017-01.pdf
151 Taiwan Representative Office Registration Package, Kaizen CPA Limited website
http://www.bycpa.com/html/news/20131/1787.html

152 J. Lo, Doing Business in Taiwan, Grant Thornton report, 2017 Taiwan

153 Documents for the application for the setup of a representative office in the ROC, Department of
Commerce MOEA, Commerce industrial services portal 477 & i 3 ) - 4= B i AT EUIR A 10 44
http://gcis.nat.gov.tw/mainNew/English/subclassEnAction.do?method=getFile&pk=88
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Accountant (CPA)

- Duplicate or photocopies of the documents certifying the establishment of the foreign
company in its own country

- Power of attorney appointing the representative in the ROC

- A photocopy of the original house ownership certificate for the building of the
representative office in Taiwan or a document to prove payment of the latest house tax;
and a photocopy of the original house lease contract or an agreement issued by the
house owner.

- Two copies of the registration card

- Application form

If the documents are written in a foreign language, the parent company must provide Chinese
translations of such documents. After that the RO has been registered, the agent has to report
the unified business number of the RO to National Tax Administration and City/County Tax
Office.’™>* The document required are an application form and a photocopy of property tax

payment statement for the building where the company is located.

3.4.2 Branch Office 4[> ) 43~/ 5] (waishang fen gongsi)

A foreign company may also apply for the establishment of a branch office to conduct
general business activities like trading, sales, agency, marketing and consulting services.
Establishing a branch office in Taiwan means that the foreign head office will be subjugated
to the jurisdiction of the Taiwan courts.'*

A branch office in Taiwan has not legal entity for it acts on behalf of the foreign company
and for this reason, it does not have shareholders, directors and supervisors. However, the
head office of the foreign company shall appoint a branch manager who will act as agent of
the company in representing it in litigious and non-litigious matters. The company might
also decide to appoint two different individuals who will respectively cover the role of agent
and branch manager but in either the cases, both individuals should reside in Taiwan.
Moreover, since it is not a separate legal entity, the concept of registered capital is not
applicable. However, in practice, in order to register this business entity, the foreign
company is required to state a particular of operating capital in the application form which

would undergone a verification process before to be paid.*® In addition, being under the

1% Taiwan Registration Representative Office Procedures, Kaizen Certified Accountant Limited,
http://www.bycpa.com/html/news/20106/1467.html

155 See Company Act art. 375

1% Guide to Setting up a Branch Office in Taiwan, Kaizen Certified Accountant Limited



laws of ROC the establishment procedures would be the same of those concerning a
Taiwanese company as shown the scheme below and all the corporate documents must be
prepared in Chinese for it is the only official language in Taiwan. The name of the branch

office is also in Chinese.

3.4.3 Subsidiary -/ &] (zi gongsi)

The subsidiary is generally applicable to those foreign companies willing to establish their
presence in a foreign market keeping a high degree of control over their business activities.
The Taiwanese incorporation procedures and requirements for this kind of entry modes are
more complex than those required for a RO and a foreign branch. According to the Company
Act previously described, there are four forms of subsidiaries that a company may choose:

- Unlimited company

- Unlimited company with limited liability shareholders
- Limited company

- Company limited by shares

However, almost all subsidiaries are incorporated through a Limited Company and a
Company Limited by shares, while the first two forms are rarely adopted. Thus, this thesis

will focus only on last two forms of business entities.

Before describing the peculiarities of the two foreign investors preferred subsidiary forms,
information about the legal procedures for incorporating a new business enterprise would be

provided.
Procedures for the establishment of a new business enterprise?>”

In order to establish a new business enterprise, the company has to submit an application to
the Department of Commerce of the MOEA in order to obtain the approval and reservation

of the company name. This can be done though an online application on the one-stop service
request website 2~ &) 5 7 dk B R R A% — 35 XA L P 54 b (gongsT yi

shangye ji youxian héhud yi zhan shi xian shang shénqing zudye) or via post or in person.1°8

157 Overseas Chinese and Foreign Investment — MOEA official website:
http://www.moeaic.gov.tw/businessPub.view?lang=en&op_id_one=1
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Then the company has to apply to the Investment Commission of MOEA for a FIA. This is
usually submitted by a local agent, resident of Taiwan, who must be elected by the foreign
company. > Moreover, an examination of the components of the investment capital is
required by the Investment Commission. Once obtained the FIA and remitted the investment
capital in Taiwan, finally, the company may proceed for the registration of the new entity at
the corresponding government agency in charge of company registration. In case the investor
is interested in setting up a subsidiary company in export processing zone or science park,
then the he would apply directly to the EPZA (Export Processing Zone Administration of
the MOEA) or to the Science Park Administration of National Science Council (NSC).

Summary of the procedure for the establishment of a new business entity*:

&

The investment inquires and
provides the correlation service

( Industrial Development & ) . i

Investment Center,MOEA ) @ Enterprise : Central Region Office, MOEA

@ Business firms : Local city / county government

Apply for reservation of company
name and business scope

{

«élgsﬂ}iéﬁniﬁﬁ =)
INVESTMENT COMMISSION, MOEA

9 Investment Permission
with Application Form A,
< Investor Certification,
SN Power of Attorney etc.)

Remit capital in Apply for Foreign Investment
(Banks ) Approval
(Division in Charge: 1st Division)
Capital Approval with
0 Advice of Inward
Remittance, Foreign
Exchange Memo, A
Photocopy of the Company
v Deposit Passbhook etc.

Capital verification and
Approval

U
e

Company registration

159 Setting up a company in Taiwan, ShieldGeo
160 Qverseas Chinese and Foreign Investment — MOEA official website:
http://www.moeaic.gov.tw/businessPub.view?lang=en&op_id_one=1



Company Limited by shares X /7 i]‘ FR /] (gufén yduxian gongsi)

A company limited by shares is a profit-seeking company organized and registered
according to the law of the R.O.C. It must have at least two shareholders, or one corporate
shareholder, three directors and one supervisor. The shareholders appoint the directors and
one of them should be elected as Chairman of the Board of Directors, and he or she will
represent the company externally, being so the legal representative of the Company. In case
of replacement of the director, a shareholders meeting is required, while a director may ask
another director to act as his/her proxy for each directors meeting. The supervisor instead,
elected by the shareholders, is in charge of supervising the management and the performance
of the directors. He might also audit the books of accounts of the company but he or she
cannot serve as a director, managerial officer or other employee of the company at the same
time. At least one of the supervisors must be a resident in Taiwan.

As specified in the previous paragraph, being a corporation, the equity capital to be
contributed to a company limited by share other than cash may be:

< FZ B RRIAIN, 13T E) BT 2 T AR, S8 B E 23k
RWAZ;, AMAZHAEZLEF @[]

in form of monetary credit extended to the company, technical know-how, good-will required by the

company, provided that the amount of such substitutive capital contribution shall require a prior approval of
the BoD>>161,

This thesis wants to give also some details concerning the shareholder meeting, Board of
Directors and the Supervisor system. This information is valid for the Limited Liability
Company too except for the minimum number for the composition of the Board and the
supervisor system that is more flexible rather than the company limited by shares.

Shareholder meeting f% 7 XK 2~ (giidong dahui)
The shareholder meeting is of the following two kinds:

- Regular meeting of shareholders: held at least once a year;

- Special meeting of shareholders: held when necessary.
The regular meeting is usually held within six months after the closure of each fiscal year
and the director who represents the company shall call the regular meeting within that time
limit, otherwise he will be imposed a fine that goes from 10,000 NTD to 50,000 NTD. The
shareholders should instead receive notice of the meeting no later than 20 days, while a

161 See Company Law art. 156, Sec. 2, general provisions



public notice should be given to holders of bearer share certificates no later than 30 days
prior the scheduled meeting.162

Shareholders shall also receive a notice to convene a special meeting no later than 10 days,
while no later than 15 days to holders of bearer share certificates.

If the company is offering its share to the public, then a notice to convene a regular meeting
shall be given no later than 30 days to each shareholder and no later than 45 days to the
holders of bearer share certificates prior the scheduled meeting date.

The matter or the causes of a meeting of shareholders should be indicated in both individual
and public notice to be given to the shareholders. An electronic transmission of the notice is
perceived as a valid document.

According to art. 174 sec. 3 of Taiwanese Company Law

<<Resolutions at shareholders’ meeting shall, unless otherwise provided for in this Act, be adopted
by a majority vote of the shareholders present, who represent more than one-half of the total number
of voting shares>>1%3,

However, when the number of the shareholder present the day of the meeting does not reach
the minimum quorum prescribed by art. 174 but it represents one-third or more of the total
number of the issued shares, then it may be possible to pass a resolution a majority of those
present. Such solutions, however, must be communicated to each shareholder through a
notice and reconvene a Shareholders’ meeting within one month.

As stated before, a shareholder may appoint a proxy to attend a shareholders’ meeting in
his/her behalf. However, if the proxy is acting on behalf of two or more shareholders, then
the number of voting power represented by him/her shall not exceed 3% of the total number

of the voting shares.'%*

Board of Directors 3% % 42~ (dSngshihui)

As mentioned in the introductory paragraph, the BoD is composed of at least three directors
elected by the shareholders’ meeting. In case of public companies, the BoD should be at
least composed by five directors.* In the past, to serve ad director, one should have been a

shareholder himself. However, after the 2001 amendment, this limitation has been abolished,

162 See Company Law art. 170 Sec. 3, Shareholders’ meeting
163 Company Law art. 174 Sec. 3, Shareholders’ meeting

164 Company Law art. 177 Sec. 3, Shareholders’ meeeting
185 art. 17 Supplementing Rules to TSE Listing Rules



now any person with disposing capacity can be nominated director of the board and his/her
mandate shall last three years.1%

The Board Directors are in charge of guiding the strategic business of the company, ensuring
the effective monitoring of management and accountability in accordance with the Articles
of Incorporations, laws and regulations as well as decisions taken by the shareholders’
meeting. They are moreover liable for any damage to the company caused by any resolution
taken by BoD meetings. The BoD should establish rules concerning procedures for special
transactions for instance M&A’s and other capital transactions in the company. Since
Taiwanese Law does not contain any specific rules concerning directors’ fiduciary duty,
criminal behaviors and misconduct cases prior amendment 2001 were a daily occurrence.
With the 2001 amendment, it is clearly stated that

<<the responsible person of the company shall have the loyalty and exercise the due care of a good
administrator in running the business operations>>1°"

Other functions that should be carried out by the BoD can be listed as follows®:

- reviewing and assessing internal control processes under §14-1 Securities & Exchange
Act

- disposition or transfer of material assets, borrowing a substantial amount,
establishment under 836-1 Securities & Exchange Act

- review directors/supervisors conflict of interest conflict of interest;

- review transaction of material assets or derivatives;

- review major borrowing, endorsement or guarantee;

- review raise capital, issue or private placement of securities with the nature of equity
shares;

- appointment and discharge of internal auditor;

- review and assessing the appointment, independence of external auditor;

- review and assessing the appointment of directors of financial department, accounting
department,and internal auditor;

- review other relevant businesses approved by the Competent Authority.

Supervisor System 5 "B 51 4 & (jiand@ yuan zhidl)

According to art. 216, Sec. 5 of Company Law, supervisors of a company shall be nominated
by shareholders’ meeting and among them at least one supervisor shall have a domicile
within the territory of Republic of China. In case of public company, then shall be at least
three supervisors. Before Amendment 2001, supervisors too had to be shareholder
themselves in order to cover this role. However, as for directors, this limitation is not valid

anymore. Their responsibility is monitor directors and management. The independence

166 Company Law art. 192, Sec. 3 Directors and Borad of Directors
167 See Company Law 83, Sec. 1 General provisions
188 Corporate Governance in Taiwan, Securities and Futures Institute, 2007



factor is crucial for their role, since they have to ensure the smooth execution of business

operation of the company and supervise directors’ actions. For this reason, a supervisor shall

not be at the same time director, manager or employ of the company.*®® In public companies
in fact, there should be at least three supervisors who do not have any significant connection

(family or business relationships) with directors. If more than two-third of them do have

affiliation, than the company would lack of independence.”

Other duties carried out by the supervisors can be listed below*"*:

- individually exercise duties as examine accounting books and documents, request
the BoD to make reports, investigate the business and financial condition of the
company;

- Act on behalf of the company when disputes between the company and directors
arises;

- Convene shareholders’ meeting

- Attend the Board of Directors.

Limited Liability Company (LLC) A FE v 4E /X &] (ySuxian zérén gongsi)

This business entity is mostly preferred by foreign investors for its flexibility and low
administrative requirements. It is in fact used by multinationals in establishing a subsidiary
of their foreign company in Taiwan. It can be registered with only one shareholder and one
director, who can be both non-resident foreigners, and has no minimum registered capital

requirement.

The shareholders of the company shall with unanimous agreement, draw and sign the
Articles of Incorporation and keep one copy at the head office and make duplicates per each
shareholder of the company. The Articles of a LLC must contain the following

information®’2:

- The name of the company;

- The scope of business to be operated by the company;

- The name, domicile or residence of each shareholder;

- The aggregate of capital stock and the capital contribution made by each

169 See Company Law §222, Sec. 5 Supervisors

170 Corporate Governance in Taiwan, Securities and Futures Institute, 2007
171 See Company Law articles: 218, 213, 214, 219, 245, 218-2

172 See Company Law art. 101



shareholder;
- The ration or standards for profit distribution and loss apportionment among all
shareholders;
- The location of the head office and the branch office(s) if any;
- The number of directors;
- The causes of dissolution of the company, if any; and
- The date of establishment of the articles of incorporation.
According to art. 99 and 100 of Company Law, the liability of the shareholders to the
company shall be limited to the extent of the capital contributed by each of them and shall
be paid in full and not in instalments nor obtained through external financial sources. Usually
the vote system does not take into account each shareholder contribution percentage to the
capital of the company, that is, each shareholder holds one vote. However, the Articles of
Incorporation may prescribe that the votes shall be allocated according to the portion of
capital contributed by each shareholder.

A LLC head office should keep record of the following matter concerning its shareholders*’>:

- The amount of capital contributed by each shareholder and the serial number of the
share certificate issued to him/her;
- The name or title, domicile or residence of each shareholder;
- The date of payment of share equity by each shareholder.
After the registration, according to the incorporation procedures previously mentioned, a

company shall issue documents concerning the following matters®’:

- The name of the company;

- The date of incorporation;

- The full name or title of the shareholder and the amount of his contribution capital;
and

- The date of issue of the certificate of amount contributed.

Increase in Capital contribution A plan for an increase in capital stock of the company

shall be approved by the majority of the shareholders. However, if a shareholder agreed to

173 See Company Law art. 103
174 See Comapny Act art. 104



the capital increase, he is not obliged to contribute for the increased portion of the capital
which is proportionally to the percentage of his/her original shares.1’

The shareholders of a LLC who disagree on the capital increase proposal plan, are however
considered to be in agreement with the portion of amendment made in the Articles of

Incorporation referred to such capital increase.1’

Other matters which are subjected to the unanimous agreement of all shareholders are: the
joining of new shareholders, capital reduction and the conversion of the organization into a
company limited by shares.

Regulations concerning Shareholder meeting, the BoD and Supervisors system of the LLC
are the same that regulate the company limited by shares with the proper amendments

concerning the minimum number of shareholder, directors and supervisors.

3.4.4 Joint Venture
A joint venture is an agreement among enterprises for the realization of a common economic

purpose through the integration of complementary resources. The main aim of the parties
who decide to enter in this kind of agreement is to have access to additional resources that
they would not be able to access on their own.177 Examples of resources acquired might be
know-how, technologies, market access, a well-established distribution channel and so on.
Through this kind of entry mode, companies can share risks and costs and increase their
opportunities for business growth. On the other hand, reaching a total synergy with a partner
is not simple. Parties may have to deal with different workplace cultures and management
styles or either of the parties may lack of commitment thus, affecting the desired outcome of
the business.

Joint ventures are not juridical entities in Taiwan, this means that the term ‘joint venture’ is
not defined under any Taiwanese act. However, the establishment of a joint venture is subject
to regulations concerning the merger control included in the Fair Trade Act and in the
Enforcement Rules of the Fair Trade Act.178 Foreign investors who wish to establish new
enterprises in Taiwan through joint venture activities must apply for a FIA at the Investment
Commission of the Ministry of Economic Affairs and follow all the previous mentioned

procedures concerning the incorporation process.

175 See Company Act art. 106

176 See Company Act art. 106

177 P, Lasserre, Global Strategic Management, Palgrave 3rd edition, 2012

178 3, Wu, R. Hsiao, Joint Venture under Taiwan antitrust law in Competition Law International, April 2010
http://antitrustasia.com/sites/default/files/33%20JV.pdf



According to the Private Foreign-Taiwan Joint Ventures: Key Legal/Practical Issues you

must know report, issued on 30" September 2014 by Baker&McKenzie [ [ i8 7 k42 F

Z-Fr (guoji tongshang filii shiwu sud) a foreign JV in Taiwan is commonly established

under the form of a Company limited by shares. This means that all the regulations
concerning directors and supervisors are the same of those of the company limited by share.
Thus, it must have at least three directors and one supervisor. There are no requirements on
the nationality of directors and supervisors but at least one supervisor should reside in
Taiwan. There are neither nationality nor residency requirements for managerial tier and
staff, but there may be visa restrictions against the employment of foreign staff. There is no
minimum paid-in capital requirements and equity may be contributed in'’®:

- Cash or debt;

- Machinery, equipment or raw materials for the company’s own use;

- Patent, copyright, trademarks rights, technical know-how or other IPR; or

- Other property approved by the competent authority.
As for the rights of the shareholders and the Board representation, information is provided

in the following table.

Level of Control Shareholding Board seats
Ratio/Percentage
Super-Majority Control > 2/3 >2/3
Majority Control > Y > 1
Potential Grid-Lock Y2 Ya
Substantial Minority with <1/2 but>1/3 <1/2 but>1/3

Veto Powers Over
Significant Matters

Insider / Substantial > 10%: (i) Aninsiderina | 1 or 2 Seats as a director or
Minority Financial Investor listed company; (ii) can an observe
solicit proxy in a listed
company

Table 2 The Right Shareholding Percentages and Board Representations Overview
Sources: Private Foreign-Taiwan Joint Ventures: Key Legal/Practical Issues you must know report,
Baker&McKenzie, 30 September 2014

179 Private Foreign-Taiwan Joint Ventures: Key Legal/Practical Issues you must know report,
Baker&McKenzie E Fr il & %42 F 457, 30" September 2014



3.4.5 Mergers and Acquisitions
According to Mergermarket research data, high-technology sectors occupied 88,7% of

M&A’s in Taiwan in 2016. In particular, 2016 saw prevalence of acquisitions in the
semiconductor sector whose main deals were Netherlands-based ASML Holding’s
acquisition of Hermes Microvision for US$3.1bn, and US-based Micron Technology’s
acquisition of Inotera Memories for US$4.0bn.*8 The main statute regulating the matter of
M&A’s is the Business Mergers and Acquisitions Act, promulgated on February 6 in 2002
and amended first in 2004 and then in 2015. Mergers and Acquisitions are moreover
governed by other relevant statutes like the Company Act, Securities and Exchange Act, the
Fair-Trade Act, the Labor Standards Act and the Statute for Investment by Foreign
Nationals.8!

The main regulatory body of public M&A’s transactions are the Securities Futures Bureau
(SFB) of the Financial Supervisory Commission (FSC), the Fair-Trade Commission (FTC),
the authority in charge of anti-trust clearance, and the Investment Commission (IC).

The 2015 amendment of the BM&A Act has been substantive. It offers more flexibility in
matter of offer that the acquirer is allowed to make. The acquirer may now offer new shares
to the shareholders of the target company in exchange of their shares in the target company
so that, the acquirer may acquire the 100% shares of that company without obtaining the
approval of each shareholder of the target company. According to the amendment of 2015,
the consideration for a statutory share exchange can be made in cash, stock or a combination
of both. Always in the same amendment, it has been restated the possibility of establishing
atriangular merger.182 However, there has not been seen any actual case of triangular merger.
The amendment of M&A Act has also introduced new provisions to protect shareholders’
interests. In particular, if a listed company will be delisted or dissolved at the end of the
conclusion of a M&A deal and the acquiring or new resulting enterprise is not a listed
company, then before the company is delisted or dissolved, it is required the consent of
shareholders who represent two-thirds or more of the total shares issued by such company.!8®

To guarantee a smooth process of acquisition and protect the shareholders’ interests, the

180 M. Yang, J. Yang — Taiwan: Merger and Acquisitions 2017 — Global Legal Insight -
https://www.globallegalinsights.com/practice-areas/mergers-and-acquisitions/global-legal-insights---
mergers-and-acquisitions-6th-ed./taiwan#chaptercontent4 1

181 Business Mergers and acquisitions Act art. 1

182, Mao, P. Lin, K. Tseng, R. Chang, 2017 Mergers and Agcuisitions Report: Taiwan, International
Financial Law Review, 28 Mar 2017. http://www.iflr.com/Article/3673261/2017-Mergers-and-Acquisitions-
Report-Taiwan.html

183 M. Yang, J. Yang — Taiwan: Merger and Acquisitions 2017 — Global Legal Insight -
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mergers-and-acquisitions-6th-ed./taiwan#chaptercontent4
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amendment requires the public company to establish a special committee in charge of
reviewing the fairness of the deal. The committee should release opinions concerning the
reasonableness of the deal price and communicate them to the shareholders.

According the BM&A Act, merger and acquisition include merger, consolidation,
acquisition and division of a company.

Merger and consolidation refer to the fusion of one or more companies in one newly
established company (merger), or to the dissolution of two or more companies while a new
one is incorporated (consolidation) to generally obtain all the rights and obligations of the
previously dissolved companies.

An acquisition instead, occurs when a company acquires shares, business or assets of another
company in exchange for shares, cash or other assets.

According to art. 4 of BM&A Act “division refers to an act wherein a company transfers
all its independently operated business or any part of it under this Act or other applicable
law to a surviving or a newly incorporated company as the consideration for that surviving
company or newly incorporated company to give shares, cash or other assets to that

company or shareholders of that company "8,

After analyzing the the possible entry modes into Taiwan market allowed by the ROC, the
focus of this thesis will now move on the main problematics that business men and foreign

companies might face in operating on the Formosa Island.
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4. Common issues faced by foreign companies in Taiwan

Running a business in a foreign country always poses varying degrees of risks and challenges.
Even though Taiwan is one of the freest economies in the world, foreign companies still
have several problems to deal with. Most of the issues faced by foreign companies are caused
by cultural differences, cross-strait diplomatic relations, legal restrictions and natural
calamities. However, before going into the deep of the dissertation, this thesis wants to give
first an insight of all the advantages that Taiwanese business environment offers to foreign

investors.

4.1 Advantages in investing in Taiwan
Taiwan is the target of large investments coming from countries all over the world, especially

from Mainland China, Japan, Europe (24.9 % of all foreign investment in Taiwan)*®® and
United States for several advantages that the Taiwanese market offers. Let’s see in detail
what these advantages are.

First of all, Taiwan has a strategic geographical position which enables it to act as the perfect
platform linking to the World. Its west neighbor is the world’s second-largest economy,
Mainland China. To the north of the island there’s Japan, while to the East is United States.
To the south are 10 of the ASEAN countries. As the center of global economy moves to East,
most countries look at Taiwan as the ideal harbor where to settle down their business bases
and expand it worldwide. This is in fact, one of the reason why Mainland China craves to
keep on securing Taiwan in its vise. Moreover, with 18 airports (4 international), 5
international harbors, high speed railways spread out on the island and a MRT network in
Taipei and Gaoxiong, Taiwan boasts a complete infrastructure system and a convenient
transportation network, being the perfect location for multinationals Asia-Pacific
headquarters.'® As economic relations between Mainland China and Taiwan are getting
closer, export opportunities for companies producing in Taiwan and willing to export in the
Chinese market, are increasing, for Taiwan, after signing the ECFA, can enjoy a zero or
lower-duty exportation of goods and better market access on services in China.®’

For its innovation oriented economy, Taiwan is also an ideal location for the establishment

of multinationals’ R&D bases. Taiwan in fact, has a high literacy rate (around 98%) and

185 Invest in Taiwan — The Economic Division of Taipei Representative Office in Italy -
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more than 25% of all university degrees are in engineering.!® This gave to the island the
possibility to develop a high skilled labor force which can surely satisfy the needs of
multinational enterprises willing to approach the Asia-Pacific market. As a result, Taiwan
has excelled in the manufacturing of mobile phones, computer hardware and electronic
engineering, becoming the supply center of High-Technology Products. As matter of fact,
giants like Nike, Apple and HP have established their manufacturing center right in Taiwan,
while well-known brands such as ACER, ASUS, HTCP and Garmin, are in fact from Taiwan.
Another positive aspect of running a business in Taiwan, is the high commitment to the
protection of Intellectual Property (IP). The Taiwanese government has in fact assigned an
IP Protection Police Squad responsible for law enforcement and since 2008, it has given
birth to an IP court through which, IP trials can be carried out more professionally and
carefully?8,

Moreover, Taiwan offers the opportunity to gain access to a large pool of Chinese’s currency,
Renminbi (RMB), similar to the extent that Hong Kong can offer.1®® Given these advantages
and the fact that shares Mandarin language with China, Taiwan is used by numerous
companies as a safe tasting ground for the Chinese market, being the perfect gateway to

mainland China.

4.2 Insular mindset and lack of an international cooperation model
Although it might seem a quite internationalized area, especially after the entrance in the

WTO which spurred the government to undergo a process of harmonization of Taiwanese
law system with the international one, Taiwan lacks an international spirit. At first glance,
Taiwan might seem a very welcoming place with a high level of international awareness,
unlike Mainland China. It has no restrictions on the use of social media, it boasts an open-
minded attitude towards some delicate matter such as homosexuality and religion, it has very
elastic requirements for the obtainment of the working Visa and enjoys a variety of fashion
apparel and styles coming from all over the world. However, one should not be deceived by
all of this. First of all, Taiwan is an island and it is in some way cut off from the rest of the

world. In fact, many people are not really aware of what happens in the outside world and
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their contacts with other cultures are really limited. This insular mindset is not only caused
by the fact that Taiwan in not recognized as a country from the UN, but also by the fact that
98% of Taiwanese population is now represented by Han Chinese.'®* Thus, Taiwanese
society is still permeated by those traditional values that characterize the Chinese culture

such as the hierarchy, filial piety, collectivism, male chauvinism, the concept of “guanxi”

% %, “networks” or “connections” of relationships, which constitute the base for any

successful business, as well as the concept of “mianzi” v -¥ also known as “the face”,

meaning one’s reputation, and the importance given to actions that make you gain or lose
face. Moreover, given the Confucianism as base of the Chinese culture, people live by their
social duties. For example, the student’s duty is to study. Failure is source of shame for the
student’s entire family, which would lose face. Instead, an adult’s duty is to work, support
and respect his or her family. That is the reason why people are only interested in school and
work. Apart from these social duties, an individual has little meaning during his or her life.
It is known that culture, along with language, gives people’s identity. It shapes people’s
beliefs and affects their behavior and mindset. Soaked with these values, Taiwanese society
is still introverted, narrow-minded, closed off inside. People might be really helpful, but
would still lock out the others from their intimate sphere.'® There is a thick dividing line
between public and private life and people are not really willing to establish deep
relationship with each other, especially with foreigners.

This aspect of the Taiwanese culture is of course reflected in the way Taiwanese do business
and in the structure of Taiwanese companies. For instance, as the Vice Chairman of
European Chamber of Commerce in Taiwan, Giuseppe 1zzo, said, “you would never see a
young foreigner covering the highest positions of a company”%. He then continued saying
that on one side the Taiwanese government pushes on the education and family level
encouraging the population to open themselves to the outside world, while on the other side
older generations are still firmly shaped by traditions. This is the reason why Taiwan has not
developed an international cooperation model yet, which all the chambers of commerce in

Taiwan are actively working on.
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4.3 Cultural Issues
Every culture has its unique features that define people’s way of thinking, behavior and not

verbal communication as well as paralinguistic. Being in a foreign country doing business
always poses some interesting problems. The main questions one should ask himself are, for
instance, how to act to be successful in the business? How different are the business practices
commonly spread in the country of the targeted market? How to deal with clients or partners
having diverse cultures? Since Taiwanese culture is pretty complex, trying to understand it
and embrace it might be one of the first step to success.

First of all, one obstacle is constituted by the vehicle used to communicate: the language.
Going in a foreign country knowing the local language is of course an advantage. However,
it is not really common to find people that are able to speak fluently mandarin or have a level
which enables them to have a conversation with Chinese speakers. Thus, communication in
Taiwan might be a problem while trying to establish a business. Even if within Taiwanese
big corporations or at a multinational level, English language (or other languages) is used as
communication vehicle, people might not feel comfortable to speak in the said language.
English is quite widespread in Taiwan, and it is a subject present in all students’ education
curricula. Although, Taiwanese English level is not really high, in fact, hiring companies in
Taiwan merely require an average of 550 points on the Test of English for International
Communication (TOEIC) which is a pretty low score if we compare it to 700 points required
by South-Korean’s companies in a 990 points test.!% Moreover, at SME’s level business,
English is almost absent.*®® This would then require hiring an interpreter, especially during
the negotiation and contract drafting phase, to prevent misunderstandings, thus increasing
the costs bore by the company.t®’

Another important thing that should not be underestimated is not to forget to show respect
to partners or clients, whose English skills could not be really good, by addressing only those
whose skills are better. One should be always respectful and try to make everybody part of
the conversation.

Language and culture are strictly connected, so while talking to a Taiwanese, one should
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know that Taiwanese culture present a different degree of context. It is in fact a high-context
culture, that is to say that there might be several meanings hidden behind speeches.® In
each message, there is a great amount of meaning which is reflected in indirect
communication and paralinguistic elements. This is the reason why it is crucial to pay
attention to the context surrounding the words. Taiwanese prefer avoiding answering directly,
especially if it is a negative answer. They would in fact prefer smiling and lying rather than
ruining the relationship by saying what they really think. *® Being successful in
communicating with a Taiwanese requires learning how to understand what people are

actually thinking, paying attention to non-verbal cues and act consequently.
An important concept of Taiwanese culture is the ‘guanxi’ % & which can be roughly

translated as ‘relationship’ and refers to any kind of social relationship or connection.?%

However, in business this term describes the reciprocal relationship of receiving and
returning favors that is developed beyond the business sphere. It is a key business
determinant of firm performance for, in any business, both foreign and local companies have
to face the dynamics of guanxi.?®* As matter of fact, usually, any kind of business in Taiwan
starts with the establishment of a solid friendship. It is a widespread custom to invite the
future partner to a dinner for the purpose of getting to know each other and establish the
basis for a flourishing long-term business relationship. For this reason, at the first meeting,
business would not be the central topic but it would just be an opportunity to get a deeper
understanding of each other partner. In some industries, going out for a dinner to drink and
party, is part of the ceremony of the engagement in a new business activity as a sign of
“hospitality”.2%2

Another important concept, previously mentioned, is ‘mianzi’ v T (or concept of ‘lian’

203

A&) translated as ‘face’. This is one of the central social concept of Chinese?®® culture which

is determined by a person’s post, credibility, honesty, reputation, power, income, or network

which greatly affect one’s personal success in the society. 2% Taiwanese give much
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importance to gaining, maintaining and losing face in all aspects of the societal environment.

Losing face (% W - — dii mianzi) affects not only the individual but also one’s

environment, for example the family. Thus, causing someone the loss of face, even if
unintentional, might be source of relationship damage. ?® Given the fact that being
humiliated or embarrassed in front of the others, especially during business meeting, is
something unacceptable, Taiwanese would do anything to save their face, like blaming
someone or something else, or even denying the evidence of a mistake, thus slowing down
the ordinary course of the business.?”® Both ‘guanxi’ and ‘mianzi’ are fundamental for the
understanding of cultural and business interactions in Taiwan. These are concepts which are
extended to relationships among firms and with governmental institutions.?®” Knowing how
to take advantage of these concepts it is useful to establish solid and trusted lies within
Taiwanese business environment.

Culture shapes also countries’ business practices. When doing business with Taiwanese,
there are some rules that must be followed. First of all, business cards should be exchanged
at the very beginning, and should be presented and received with two hands showing respect
to the other person by carefully looking at the business card for 3-4 seconds.?® Usually the
business card should be written in both English and Chinese -one version on one side, one
version on the other side- to show willingness to approach not only to the business, but also
to the counterpart’s culture. So, while giving a business card, it should be done with the
mandarin side facing the recipient. Never place the business card one is given to the back
pocket, fold it or write on it because it is a sign of great disrespect. When someone arrives
at the meeting place previously designated, it is a common thing offering a beverage, usually
tea or coffee, and even if during events like conferences, seminars and weddings, people
tend not to pay really attention to the opening time, in business meeting punctuality is
fundamental ® It might happen, in fact, that showing up late could even result in losing the
business opportunity.

Another thing to be aware of is the way of giving away gifts. If decided to start a business

https://www.researchgate.net/publication/227722606_Guanxi_and_Organizational_Dynamics_Organizationa
I_Networking_in_Chinese_Firms

205p, J .Buckley, J. Clegg, H. Tan, Cultural awareness in knowledge transfer to China—The role

of guanxi and mianzi, Journal of World Business, Elsevier, 2006

206 Branch Manager of an anonymous company — Interview, 17/03/2017, Taipei. The above explained
concept is the result of an interview with the branch manager of a company working in Taiwan who preferred
not to reveal his/her name as well as the company’s name he/she is working for.

207p, J .Buckley, J. Clegg, H. Tan, Cultural awareness in knowledge transfer to China—The role

of guanxi and mianzi

208 |zzo, Vice Chairman of European Chamber of Commerce Taiwan — Interview — Taipei May 2017

209 Gary Melyan, Vice-presidente of Fuqua World Trade, Interview, April 2017, Taipei


http://www.sciencedirect.com/science/article/pii/S1090951606000095#!
http://www.sciencedirect.com/science/article/pii/S1090951606000095#!
http://www.sciencedirect.com/science/article/pii/S1090951606000095#!
http://www.sciencedirect.com/science/article/pii/S1090951606000095#!
http://www.sciencedirect.com/science/article/pii/S1090951606000095#!
http://www.sciencedirect.com/science/article/pii/S1090951606000095#!

relationship by giving away a present, one should make sure to wrap it and give it with two
hands (like the business card) and remember that the Taiwanese counterpart would rarely
open it in front of the giver.?*°

Since hierarchy is really important in Taiwanese culture, one should always address the
Taiwanese counterparts with the right title and greet first the oldest person in a group.
Moreover, since a solid relationship is the basis of the way of doing business in Taiwan, one
must not refuse invitations to an event after work or negotiations because, as previously
mentioned, this is the way of Taiwanese business men of getting to know their counterparts.
Moreover, it is also important to avoid talking about some sensitive topics while doing
business in Taiwan. Two are the taboos foreign investors should not express their opinion
about: Cross-strait relations and politics.?!!* Given Taiwan politically ambiguous status, it is
clear how one should be careful while talking about China-Taiwan relationship. The vast
majority of Taiwanese think that Taiwan is certainly not part of China and that they are not
at all Chinese, but refer to themselves as Taiwanese.?!? Thus, unless being favorable to the
independence of the island, one should avoid talking about this matter and be very careful
to avoid confusing Taiwanese people with Chinese because this might provoke resentments
in the Taiwanese counterpart. As for politics, in Taiwan there are two main parties, the
Kuomintang and the DPP whose respective goals and ideals, previously mentioned, are the
exact representation of the clash on the “One China” principle. It is clear how delicate the
political matter is and it is thus advisable that foreigners stay out of politics unless one is

really close to the person talking to, or knows exactly on which side the person falls.

4.3.1 The importance of cross-cultural communication and organizational culture
Given the peculiarities which characterize Taiwanese culture, people who are willing to run

a business in Taiwan with the establishment of a company should not underestimate the
importance of a cross-cultural approach to the business, without regard to which type of
business vehicle they would choose. In order to successfully get into contact with clients,
partners and local employees, one must be well trained on how cultural differences might
affect the normal running of the business. Learning Mandarin is certainly a plus that might

help in conversations and staff/business meeting but, what really matters is improving
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intercultural competence and putting major efforts in cross-cultural knowledge training.
What does this mean? It means learning the social appropriateness in using a language,
understanding when to speak and when not to, what to talk about and about whom, when

and where and in what manner:23

it means understanding and accepting the differences in
cultures, that there might be differences in perceptions, interpretations and evaluations of
social situations and values as well as what customary is or not in certain circumstances.
Even if both parties decided to use counterpart’s language as vehicle of communication,
there would still be room for misunderstandings and contradictions that might increase as
time goes by, because of the cultural gap. This gap should be filled in order to communicate
effectively and ease the business relationship as well as the running of the business in case
of managing local staff. By understanding the host country culture and adapting to it, a
company should establish a new enterprise culture which would fit both the native and the
host one. As Jim Cumming ex-manager of Tait&Co said, when he took the company in 1980
there was a “‘them and us’ culture, | worked hard over the following two years to change
the culture of the company to work more harmoniously as a team”.?* Ignoring
communication issues and failing to embrace cultural diversity are reasons for company
failure. Managing cross-cultural challenges may or may not bring a successful outcome but
not doing so would increase for sure chances of failure. Cross-cultural approach is even more
crucial in international merger and acquisition. Managers should in fact allocate enough time
and resources during the assimilation process in order to guarantee a successful integration.
The acquisition of the money-losing mobile division of Germany’s Siemens by the
Taiwanese-based company BenQ is the right example of how cultural and communication
issues might bring to unhappy ending.?'® The two companies were culturally incompatible
and could not achieve synergy, failing to create more value than each company could have
achieved alone. Through the acquisition of Siemens mobile division, BenQ wanted to get an
easy and quick access to a mass market but the Taiwanese company did not take into account
that the two companies had different national origin and corporate culture. This acquisition
resulted in a such unsuccessful outcome (BenQ lost 500 million dollars in the acquisition

process) that BenQ decided to stop pouring money in the operation and filed the bankruptcy
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protection in Germany.?®

To get a deeper understanding of differences in cultures in order to make the right
adjustments to management style, Hofstede study (1980s) on the four dimensions of societal
culture might be a starting point. Hofstede four dimensions are the following: power distance,
individualism vs collectivism, uncertainty avoidance and masculinity vs femininity. These
four dimensions plus the fifth, Confucian dynamism or long-term-short-term orientation,
later added by Bond (1988), are present in all the cultures and the degree of them influences

the communication styles as well as management style.
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Table 3 Cultural Dimensions: Taiwan
Source: The Hofsted Center https://geert-hofstede.com/taiwan.html

Power distance is the attitude of the culture towards the acceptance of the existence of
inequalities among individuals in societies. From Hofstede study, we can see that Taiwan
has a quite high score (58/100) on Power distance. This means that Taiwanese people feel
comfortable with hierarchical levels with supervisors that tell them what to do at work.
They accept their roles and fulfill it without questioning the order.?'® The dimension of

individualism-collectivism, refers to how people value themselves and their
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groups/organizations.?'® People that reflect individualistic values give much importance
to self-actualization and career progress in the organization while in collectivist cultures
people put a high value on their place in the societies, stress relationships and care about
the maintenance of in-group harmony and social order. With a score of 17/100 Taiwan is
clearly a collectivist culture which in managerial practices is translated into a highly
centralized decision-making structure with a strong sense of belonging.??° Culture with a
high score on masculinity dimension give much importance to competition, achievement
and success. Self-actualization first in school and then at work is fundamental. Vice versa,
in feminine society, people are driven by values like caring for the others and quality of
life. With a 45/100 Taiwan is considered as slightly feminine, so from a managerial point
of view, managers and superiors put much effort into obtaining consensus and
guaranteeing people value equality, solidarity and quality in their working environments
while conflicts are resolved through negotiation and compromises. 2% Uncertainty
avoidance dimension refers to the extension to which people are comfortable in accepting
that the future can never be 100% known. Dealing with the unknown it’s not an easy task.
The ambiguity brings anxiety and people with different cultures have learnt to deal with
this anxiety in different ways. Taiwan scored 69/100, that is to say that it prefers to avoid
this uncertainty of the future. In this kind of culture people have a strong need for rules,
precision and punctuality as well as security. Innovation might not be so welcomed as in
country were the uncertainty avoidance score is not so high. As in the BenQ-Siemens case
study, the Chairman K. Y. Lee preferred to stop the financial bleeding by signing the
bankruptcy sheet, putting an end to the acquisition of the mobile division of Siemens.
Finally, Confucian dynamism is strictly associated with Confucian work ethics. It refers
to long-term vs. short-term orientation of life so that cultures with high Confucian
dynamism (long-term orientation), like the Taiwanese one, are more pragmatic, future
oriented, thus are driven by values like dynamism and persistence, while cultures that have
a low score on the Confucian dynamism (short-term oriented) place importance to
personal steadiness and stability, protecting your face, respect for tradition, reciprocation

of greetings, favors, and gifts, they are orientated towards the past and present, thus are
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more static.??? For a short-term oriented culture, what matter is the time it takes to carry
out a task, that is the reason why they give much importance to short-term objective.

However, one must also be aware of the possible changes in cultural values that might
follow political, societal and economic environmental changes over the time, because
change in culture might result also in change in managerial practices. In fact, even if
according to Hofstede’s 1980s study, Taiwan was considered a medium-high power
distance country, which means that it would have been advisable adopting a paternalistic
leadership style characterized by a hierarchical structure with a thick line between
manager and subordinates. Recent studies?*® demonstrated that the value of the power
distance has decreased consequently to the influence coming from U.S. which brought to
a change in decision-making management and staff behavior. Now managers are
encouraged to consult their subordinates before making decisions, to ask them opinions
and delegate them important tasks. Moreover, although Taiwan has a collectivistic culture,
the great influence of the western world and business mindset has spurred people to adopt
a more individualistic attitude, developing individual creativity and personal initiative.??*
That is the reason why managers should leave Taiwanese staff freedom to find the best
way to carry out their tasks, giving them the chance to prove themselves and their abilities,

instead of explaining in detail what they should or should not do.

4.4 China — Taiwan Relationship and the absence of FTA

Another issue that prevents and slows down the process of internationalization of Taiwan,

as well as the harmonization of Taiwan with international trade practices, is its politically

ambiguous status and its complex relationship with Mainland China. If, on one side, having

advantageous trade agreement with China might be a positive aspect for those exporting

from Taiwan to Chinese market, on the other side the close presence of the Mainland and its

constant supervision has affected and it is still affecting Taiwan margin of manoeuvre on the

international stage.??

This delicate relationship between China and Taiwan should not be underestimated by

foreigners who are willing to operate in the Taiwanese market because it could influence

their business as well. For instance, Taiwan has no Free Trade Agreement but with New
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Zealand, Central America and Singapore.??® The EU is struggling to reach a FTA with
Taiwan, but this is not an easy goal to achieve. China will not let any country directly sign a
trade agreement with Taiwan, unless that country would sign first one with the Chinese
government.??’ FTA attempts have been made in 2008 through a study, conducted by the
Copenhagen Institute, on the possible advantages that could come from FTAs between EU
and Taiwan, but it all came to nothing to avoid the deterioration of the EU-China relationship.
Another attempt has been made by Barack Obama, who wanted to conclude the Transatlantic
Trade and Investment Partnership (TTIP) and the Trans Pacific Partnership (TPP), but,
everything resulted again in failure. In fact, with the victory of Donald Trump at the
presidential elections, US withdraw its support on the conclusions of these deals. The need
for free trade agreements has been continuously underlined by the chambers of commerce
operating in Taiwan, especially by the European Chamber of Commerce in Taiwan for EU
is Taiwan’s fourth largest trading partner. However, even if the EU recognizes Taiwan as an
economic and commercial entity, it cannot engage any relationship of diplomatic nature, nor
reach separate trade agreement with Taiwan without challenging EU-China relationship, for
it supports the “One China” policy and recognize the People’s Republic of China as the sole
legal government ruling over the Middle Kingdom.??® As matter of fact, the ever-present
Chinese shade in all relationships with the other countries Taiwan is engaged with is evident.
Just think about the disapproval reaction of Chinese government to Cecilia Malmstrom’s
speech, EU Trade Commissioner, about the progress on trade and the need for debate in
January 20162%%°, when she was announcing a set of negotiations on new trade agreements
that should have been reached with countries in the vital Asia-Pacific region, including Hong
Kong and Taiwan. Since Taiwan has no chance to find a way to reach quick agreements with
other countries, foreign companies that want to conduct import/export activities in Taiwan
have to face relative high tax barriers. Even if with the entrance in WTO Taiwan’s customs
tariff has been reduced, its major commercial partners, like EU, are still suffering high costs
for they are unable to reach bilateral agreement with the Island. This is the reason why the

EU Chamber of Commerce is actively working on the achievement of FTAs as well as BIA

226 T, Q. Minh, Towards an FTA between Taiwan and the ASEAN: Opportunities and Approaches, Vietnam
Academy of Social Science 2010

22T Taiwan’s economic isolation desperately seeking space: A free-trade deal is greeted by China with a
surprising lack of fuss, The Economist, 13 July 2013

228 Taiwan-Trade, European Commission Official website: http://ec.europa.eu/trade/policy/countries-and-
regions/countries/taiwan/

229 C, Malmstrém - Progress on Trade and the Need for Debate - Welt Economic Summit, Berlin — European
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(Bilateral Investment Agreement) thus obtaining easy market access.?*

4.5 The Negative List of Investments
As previously mentioned, one of the goals that the Taiwanese government is trying to

achieve is to establish a favorable investment environment for foreign nationals and overseas
Chinese. Even if Taiwan is striving to improve Cross-strait relationship and simplify the
procedure of application, reviewing and approving foreign investment, as well as providing
better services to foreign investors, there are still several obstacles that entrepreneurs should
be aware of.?3! As matter of fact, in Taiwan a negative list of investments, adopted since
19907%, defines those prohibited or restricted economic areas of activities closed to foreign
investments or subjected to some restrictions. This list contains 10 prohibited and 16
restricted activities.?®® Considering that at the very beginning the Negative List contained
more than 100 prohibited or restricted activities, it is clear how much effort the Taiwanese
government has put in this ambitious project of opening as much economic areas of activities
possible to increase inward investments. However, since the List is subjected to continuous
reviews, one should periodically have a look to the MOEAIC official website in order to be
always up to date to the latest changes. The areas involved in the Negative List are the ones
as follow:

Prohibited activities?*

. . Competent

Code No.| Scope of Industry | Sub-item of Industry Description AT TS Remarks

Manufacturing of nitroglycerin

for military use (nitroglycerin [Ministry of

used in explosive pillars National Defense

involving public safety)

Soda-chloride factories - .

Manufacture of  [1810 operating with mercuric Mlnlstry_ of ) National
18 Chemical Material [Manufacture of Basic felectrolyzers Economic Affairs|Treatment
Chemical Material

IA category of chemical Ministry of

products in accordance with  [Economic National

the prohibition of chemical  |Affairs; Ministry [Treatment

weapons of the United Nationsjof National

Defense

230 G, 1zz0, Vice Chairman of European Chamber of Commerce Taiwan — Interview — Taipei May 2017
231 MOEAIC Official website: http://www.moeaic.gov.tw/about.view?type=atimPn&lang=en

232 Taiwan Business: The Portable Encyclopedia for Doing Business with Taiwan - The World Trade Press
editors — Taiwan 1994

233 Negative List for Investment by Overseas Chinese and Foreign Nationals (Amended on June 17, 2013)
234 MOEAIC official website: http://www.moeaic.gov.tw/businessPub.view?lang=en&op_id_one=1
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Environmental
CFC, halon, methylchoroform, |protection National
carbon tetrachloride IAdministration, [Treatment
Executive Yuan
Manufacture of {1990
19 Chemical Products [\anufacture of Other |[Gun powder fuse, agents of  [Ministry of
Chemical Products  [fire and fulminating mercury |National Defense
; ; 2499 " |
Manufacture o Ministry o National
. Manufacture of Other . . . .
24 Basic Metals Basic Metals Not Cadmium smelting Economic Affairs|Treatment
Elsewhere Classified
2939 Firearms, weapons
Manufacture of manufacturing, arms repair, .
29 Machinery and | Manufacture of Other | mmynition and fire-control N t'\./“n'ftéy ?f
Equipment General- Purpose | (for military use, exclusive of | \auonal Detense
Machinery military aircraft)
4931 including city passenger bus
services and highway o
Motor Bus passenger services Ministry of
Land Transportation ITransportation  |Not prohibited
49 Transportation nd for Overseas
4932 Communication [Chinese
Taxi Transportation
4939 )
Other Bus Tour bus services
'Transportation
) Ministry of )
Postal and Courier [5410 Transportation ~ [National
o4 Activities Postal Activities and Treatment
ICommunication
o ) d 6010 ol
rogramming and |0 v Broadcastin . o ~ National
60 Broadcasting g Sag!o i)rloac_ic_astlpgdln(:ustry, Communications
. adio television industry Commission
IActivities 6021
Television
Broadcasting

Table 4 Prohibited Activities
Source: MOEAIC official website:
http://www.moeaic.gov.tw/businessPub.view?lang=en&op id one=1



http://www.moeaic.gov.tw/businessPub.view?lang=en&op_id_one=1

Restricted activities

Code | Scope of Industry Sub-item of Description Compe_tgnt Remarks
Authorities
No. Industry
6022
Cable and Other
Subscription
Programming
Ministry of
Transportation
inancial 6415 and
o4 rr:?ea?ﬁ;-at-on Postal Saving Communication; [National
rmedia and Remittance Financial Treatment
Services Supervisory
Commission
Legal and Accounting o, o Not
69 IActivities Public notary services | Judicial Yuan e
Other Legal prohibited for
Activities Overseas
Chinese
Sports Activities and (9323 Ministry of
93 IAmusement and Special nistry 0
. Economic
Recreation IAmusement .
e IAffairs
IActivities

Table 5 Restricted Activities
Source;: MOEAIC official website:
http://www.moeaic.gov.tw/businessPub.view?lang=en&op id one=1

About the investments coming from mainland China, despite the controversial relationship
between China and Taiwan, the Taiwanese government has been gradually removing
restrictions on PRC investments in many sectors. It has in fact opened more than two-thirds
of industrial categories with 97 percent of manufacturing sub-sectors and 51 percent of

construction and services sub-sectors open to PRC capital.?® However, a list of restricted or
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prohibited industries remains valid only for PRC investors. Even after the signature of the
Cross-strait Agreement on Trade in Services under ECFA, many PRC investments projects
have been rejected because of public opposition. Moreover, PRC nationals are not allowed
to cover the role of chief executive officer in a Taiwan company, although a PRC board

member may retain management control rights. 2

4.6 Prohibited and Restricted Imports
In order to comply with the regulations of WTO, Taiwan has eliminated about 98% of its

control over 11,213 import categories.?®” As matter of fact, from April 2017, 115 under
Commodity Classification Codes (CCC) items need to get the approval of BOFT in order to
be imported in the island, otherwise their entrance is not allowed, while 16 items are now
allowed to be imported under certain conditions.?*® The majority of the categories that
require a permit refer to public sanitation and national defense, and include also some
agricultural products and ammunition. However, with the signature of the ECFA that has
been undertaken a process of liberalization of imports of products coming from mainland
China, especially agricultural (1,721 allowed) and industrial (7,897 allowed) items, Taiwan
maintains a lengthy list of 2000 banned items that cannot be imported from China. U.S.
industry reports that these bans constitute an obstacle to their regional supply chain and
prevent certain categories of products produced in China-based factories from entering in
Taiwan. In the light of what we have seen, a foreign company who’s willing to import
products in Taiwan that could be both sold or used as raw materials for producing their
products there, should be aware of prohibited and restricted items as well as import
regulations which are continuously subjected to reviews. Since this process of liberalization
of trade and harmonization with WTO enacted rules it is still going on, rules are changing
really fast, so one should periodically have a look on Chambers of commerce position papers
and Taiwanese BOFT updated import/export regulations and commaodity classifications for
Taiwanese inspections are really strict. In fact, it happened many times that some
products/items arriving at a Taiwanese harbor were stopped and prevented from entering the
island causing significant damages to those shipping them. As an example, a couple of years
ago, dozens of cargos of kiwi were rejected by Taiwanese Port Authority because the

modality of displacement of temperature sensors on the boat required by Taiwanese
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government was changed®°. Another example, which costed a further restriction over the
import on olive oil, was founding banned coloring agent in olive oil coming from Spain and
Italy by Food and Drug Administration in 2013.24°

4.7 Taiwan: a natural disaster hot spot
Taiwan is an area with high risks for natural disasters. It is in fact periodically hit by natural

hazards that cause severe economic losses. It is a seismically active zone and it is prone to
frequent tremors and earthquakes. It is also subjected to seasonal typhoons, which intensity
is increasing year by year. Taiwan has been even indicated as “the most vulnerable to
natural hazards on Earth, with 73% of land and population exposed to three or more hazards
on Earth (Lin 2008)?*! in the report “Natural Disaster hot spots — A Global Risk Analysis”
issued by the World Bank. The five main natural hazards in Taiwan are: typhoon, earthquake,
landslide, flood and debris flow.?*? Even if the government is actively working on the
development of a functional emergency management system with the use of hazard
mitigation technologies, that should reduce disaster losses, such events are still happening
and result in varying degrees of business disruption. Management has to effectively deal
with such events in order to limit losses. Just think about February 6™, 2016. An earthquake
at 6.4 Richter Scale hit Tainan City, in the southern part of the island.?*® The area hit by the
earthquake was the base of Taiwan Semiconductor Manufacturing (TSMC), an electronics
hub, Apple’s only supplier. In that unfortunate event, the facilities of TSMC in charge of the
production of iPhone 7 A10 processor were impacted, nearly causing delay for the whole
production supply. ** Fortunately, many stocks of delicate wafers used to produce
semiconductor did not suffer heavy damages, so only 1% of deliveries were expected to be
delayed. This kind of natural disaster can have an impact not only on the supply chain but

also on the production itself. In 2001, in fact, Typhoon Nari, with a torrential rainfall, caused

239 Taiwan respinge decine di carichi di kiwi europei - http://www.freshplaza.it/article/70976/Taiwan-
respinge-decine-di-carichi-di-kiwi-europei
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analysis
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many landslides, rivers flowing out their banks, huge agricultural losses and damaged Metro
Taipei (the mass transportation system), which could not restore its operations for one month
and short of electricity supply.?* The Central business district in Taipei city was shut down
because of shortage of electricity for one week, and many flights were cancelled or delayed.
Even the stock exchange market was closed for several days. In the event of such a nefarious

situation, every business could suffer unimaginable losses.
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5. Conclusions

Doing business in a foreign market always involves facing varying degrees of risks and
challenges. The higher is the distance perceived in cultural and business differences, the
thornier the problems to deal with are. Taiwan presents its market-related issues too, but its
condition of diplomatic isolation on the international stage makes more complicated the
running of a business there. The ROC condition of isolation influences many aspects of the
Taiwanese society like culture, politics, laws as well as trade relations with other countries.
Understanding this situation is fundamental for any organization willing to operate in
Taiwan. As matter of fact, the need of international recognition spurred Taiwanese
government to engage in several actions and reforms that would have eased market access
procedures and created new business opportunities to attract FDIs and strengthen its
international status. The ROC high commitment to this cause, can be seen in many trade
agreements like ECFA, APEC, TiSA as well as deregulation policy adopted after the
entrance in the WTO. All these agreements aim to loosen economic and financial regulation
in matters as finance and taxation, industry, human resources, cross-Strait economic affairs,
import/export. They also aim to liberalize investment activities and create an attracting
business environment for the other countries, especially for those who do not recognize the
ROC. Taiwan has moreover, undergone a process of legal reforms which resulted in a
Constitution enriched with western legal concepts and in the enactment of new regulations
that contribute to the harmonization of Taiwanese business legal measures to the
international ones. Nowadays, the matter concerning foreign investments is regulated by the
Statue for Investment by Foreign Nationals and the Statutes for Investment by Overseas
Chinese that cover the regulation of the protection, restrictions, and administration of such
investments. Taiwanese Private International Law had been enriched with many
amendments too. These amendments resulted in the 2010 Taiwanese PIL Act which tries to
facilitate international judicial harmony and to conform as much as possible to the provisions
of Rome Regulation | that couldn’t have been adopted by Taiwan because not a member of
United Nations. It is interesting noticing how similar Taiwanese PIL provisions to those of
Rome Regulation | are but, at the same time, present some differences like the criteria
adopted for the choice of law, the ambiguity concerning the possibility to split the contract
according different laws or the criteria chosen to individuate the closest connection. In
addition, matters like dispute resolution and the enforcement of foreign awards have been
revised. If several years ago the dispute resolution was a very delicate matter because it was

seen as a disgrace and symbol of disrupting the social equilibrium, thanks to the ROC



commitment, nowadays litigation as well as alternative dispute resolution methods, like
mediation and arbitration, are broadly used in Taiwan. Taiwanese people in fact, do not
consider law as a mere second source of social order anymore, but they give it a significant
role. In addition, along with the increase in internationalization and the need to comply with
contractual obligations, Taiwanese people understood the importance of the law and of a set
of standardized regulations to be applied in case of foreign elements.

Thanks to this process of legal harmonization to the international business standards, it is
allowed to penetrate Taiwanese market through the common internationally used entry
modes which can be grouped in three broad categories: commercial agreements, strategic
alliances and partnerships as well as foreign direct investment. Each entry mode is
characterized by its own risks, commitment requirements and degree of control over business
activities. Foreign companies or investors willing to carry out a business in Taiwan, will
choose the proper entry modality according to the typology of activities they want to carry
out, the degree of control required, the sum they are willing to invest as well as degree of
risk that they are willing to bare. According to the data gathered in this research, it is common
for foreign companies engaging in commercial agreements like manufacturing, agency and
supply arrangements, as well as import/export activities and franchise agreements. However,
in case a company or an investor prefers to establish a commercial presence in Taiwan
keeping a high degree of control over the business activities, then the most frequently chosen
business vehicles are Company limited by shares and Limited Liability Company for the
flexibility of the establishment requirements and the type of business activities they can carry
out.

Despite all the advantages that the ROC government might offer to foreign companies to
guarantee an attractive business environment, there are still several problems one should
take in consideration prior engaging in business activities in Taiwan. This research
demonstrated that the main sources of business disruption in Taiwan are caused by cultural
differences, cross-strait relations and Mainland China political influence, legal restrictions
as well as natural hazards. Issues deriving from cultural differences are always
underestimated although cultural issues result to be / are one of the main reason of business
failure. Failing to understand the culture of the host country and the way of communicating
with local partner or clients would leave room for misunderstandings and contradictions
which might affect negatively the running of a business. It is important that business men
learn to give importance to cultural differences trying to overcome them and develop a new

enterprise set of values suitable to the Taiwanese business environment.



Another aspect to be taken in consideration while running a business in Taiwan are the
possible implications deriving from the worsening of the cross-strait relations. The Chinese
economic dominance and the “One-China” principle prompt many countries to neglect
Taiwan. This diplomatic isolation status strongly influences the ROC trade and commercial
relations with other countries that pledged their loyalty to China. For this reason, being
unable to reach fast trade agreement with Taiwan, foreign companies operating there are
suffering from high import/export taxes.

From a legal point of view, the problems caused by legal restrictions are related to import
activities and foreign direct investments. Although Taiwan is one of the freest economies in
the world, there are provisions restricting imports of some products and foreign investment
projects. As matter of fact, the ROC government has implemented the above-mentioned
Statue for Investment by Foreign Nationals and the Statutes for Investment by Overseas
Chinese that cover the regulation of the protection, restrictions, and administration of such
investments as well as a negative list which indicates the sectors where it is not or to which
extent it is allowed to invest. The prohibited industries are those relating to national security,
public order, national Health and legal prohibitions, such as agriculture, public transport,
postal services, radio and television. Since these lists are continuously under review, it is
crucial to have a periodical look to verify if any changes have been made in order to comply
with Taiwanese laws.

Finally, another source of business disruption are natural hazards. Taiwan is a region prone
to natural disasters. These disasters include earthquakes, tsunamis, typhoons, storm surges
and floods. Although the Government is actively developing a functional emergency
management system using disaster mitigation technologies, such incidents continue to occur
and cause varying degrees of disruption of business operations. Foreign companies willing
to do business in Taiwan must take this factor into account because many companies have

been and are being still affected by these unpredictable events.
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